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IMMIGRATION FOR FAMILIES

The most common way for people to immigrate to the United States is
through a relative. Only United States Citizens or Lawful Permanent
Residents (green card holders) over 21 years old can file a family visa

- petition for their relatives, The persons who petition for their relatives are
called petitioners and the persons for whom the petition is filed are called
beneficiaries. The laws of the United States do not recognize polygamy so a
United States citizen or a resident can only petition for one spouse,

Who can a U.S. Citizen petition for?

U.S. citizens can file a family visa petlt[on for their spouses, their parents,
their children and their brothers or sisters.

Who can a Lawful Permanent Resident (green card hofder) petition
for? - '

Lawful Permanent Residents (green card holders) can file a family visa
petition for their spouses and their unmarried or divorced children.

How does the family visa process work?

The family visa process is a two-step process. In the first step the petitioner
must file a family visa petition (Form I-130) and in the second step the
beneficiary must file a petition for a green card (Form I- 485)

Immediate relatives can do the two steps at the same time, the non-
immediate relatives, must first file the family visa petition, wait for an
approval and then wait until they are eligible to apply for a green card.

Spouses, children under 21 and parents of U.S. citizens are classified as
immediate relatives. Married children, children over 21 and siblings of U.S.
citizens are considered non- lmmedlate relatives.

Spouses and children of Lawful Permanent Residents are also considered
non-immediate refatives.

Over please—>

Prepared by the Northwest Inmigrant Rights Project.
The uy?nmatwn in this document is for information purposes anly and does NOT constitute legal advice.
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How long does a beneficiary have to wait to get a green card?

Spouses, children under 21 and parents of U.S. citizens don't have to wait to
apply for a green card based on their relationship to the petitioner. This
process may take several months. '

Married children, children over 21 and siblihgs'of U.S. Citizens have to wait
several years to be able to apply for a green card after they receive an
approvai for the family visa petition.

Spouses and children of Lawful Pé'rrﬁ'an.ent' Residents also have to wait
several years to be able to apply for a green card after they have received an
approval for the family visa petition. :

What happéns if my spouse or my parent mistreats me and refuses to
file papers for me?

If you are from another country and your spouse or parent is hurting you or
your kids and threatening you with deportation or taking away your kids, you
might be eligible to obtain immigration status without having to depend on
YOur spouse or parent.

There are several options under immigration law that allow you to apply for
immigration status on your own for you and your children.

What are the consequences for someone who commits domestic
violence?

Domestic Violence is considered a crime under the laws of the United States
and a person who commits domestic violence might be imprisoned and put in
deportation proceedings. The same applies to a person who violates a
protection order.

For mare information contact the Northwest Immigrant Rights Project’s Information
Line, : : :

If you live in Western Washington you can cail our Seattle office on Tuesdays or
Thursdays at 10 a.m. at 206-587-4009 or 1-800-445-5771, '

If you live in Eastern Washington you can call our Granger office Mondays through
Fridays from 9 a.m. to 4 p.m. at 509-854-2100 or 1-888-756-3641

If you are detained by Immigration Authorities, you can contact our Tacoma office at
(253) 383-0519

If you are in a dangerous situation dial 9-1-1 or cali the Washington State Domestic
Violence Hotline at 1-800-562-6025 or the National Domestic Violence Hotline at 1-
800-799-7233 TTY: 1-800-787-3224

Over please—*
Prepared by the Nortlwest Immigrant Rights Project.

The information in this document is for information purposes only and does NOT constitute legal advice.
61/2006 o




Family Visa Process:

- Step I
Marriage to USC or LPR

AN

Step 2: '
Spouse files 1-130 petition [Spouse doesn’t file I—lSO]

o

Step 3:
| Petition Approved

Immigrant files I-360 Self—petition.
See 1-360 Process Char

N

! spouses (USC/LPR )
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I-360 SELF-PETITIONS AND I-751 WAIVERS AT A GLANCE

This information is not a substitute for immigration legal advice. If you have an immigrant
client, please seek immigration legal ndvnce in determining your client’s specific immigration

aptions,
Who is eligible to file an I-360 Self-Petition?

» Spouse or child(ren) of United States citizen (USC) or lawful permanent resident (LPR);

» Who (if a spouse) entered into marriage in good faith: and

 Was subjected to physical battering and/or extreme cruelty in the United States by
the spouse or parent; and

¢+ Shared a joint residence with the abusive spouse or parent; and

« Isa person of good moral character?

IMPORTANT:

» If the self-petitioner has d:vorced her spouse, she must file a self-petition within twe
years of the divorce and there must be a connection between the domestic violence
and the divorce. |

» If the self-petitioners’ spouse has lost legal permanent resident status, she must filea
self-petition within two years of the loss of status of her spouse and the loss of status
must be related to the domestic violence.

e Aself-petition for a child of a USC/LPR parent must be filed before that child turns
21 in order for the child to be able o adjust her/his status based on the self-petition
at a later date. A child included as a derivative in her/his parent’s self-petition before
that child turns 21 will be allowed to adjust her/his status based on the self-petition,
even affer that child turns 21.

Who is eligible to file an I-751 waiver?

Conditional residence is the immigration status granted to an immigrant who has been
married 3o a United States citizen for less than two years at the time the citizen spouse
files immigration papers on behalf of the immigrant spouse. The immigrant spouse will be a
conditional resident for two years from the time immigration papers are filed. At the end
of the two years, the couple must file an application with the INS to remove the condition
on the immigrant spouse’s residence. The conditional resident may file a waiver of the
joint application requirement if s/he can show that s/he entered into the marriage in good

faith and:

¢ That the marriage was terminated in divorce;
« That s/he was subjected to physical battering and/or extreme mental crue!‘ty and/or
« That s/he would suffer extreme hardship if returned fo her/his country of origin.

Prepared by Northwest Immigmnf Rights Project
- 909 Eighth Avenue, Seattle, WA 98104, (206) 587-4009
September 2001 '
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ELIGIBILITY TO SELF-PETITION AND
TIME SENSITIVE MATTERS

'WHO IS ELIGIBLE TO SELF-PETITION

Spouse dnd children who have been "battered or subjected to extreme
cruelty” by.a U.5, cmze.n (USC) or Lawful Per'manen’r Resident (LPR)
spouse or parent, G e S .
The parénf of a child who has been abused by his/her USC/LPR spouse,
- whether or not the spouse has also been abused.

A battered spouse may include her/his children in the petition whether
or not the children themselves have been subjected to abuse.

WHAT ELSE MUST THE SELF-PETITIONER SHOW?
That s/he is a person of good moral character

That s/he entered into the 'marriage in good faith {abused children need
not show that the parent’s qualifying marriege was entered into in good
faith)

That s/he is or was married to the USC/LPR -

> A battered immigrant may file a Self-Petition for up to two years
after divorcing her/his abusive USC or LPR spouse where the divorce
is "connected” to domestic violence

> A battered immigrant may file a Self-Petition for up to two years
after her/his abuser is ordered removed (deported) or foses his/her
imtigration status where the loss of status is "related” to domestic
violence

That s/he has resided with the abuser

Eligibility -
Prepared by NWIRP
May 2005
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- TIME SENSITIVE MATTERS

The following situations necessitate immediate filing or a request for
expedited approval of a Self-Petition:

+ Divorce

A battered immigrant may file a Self-Petition for up to two years after
divorcing her/his abuser where the divorce is "connected” to domestic
violence. A Self-Petition for a step-child should be filed immediately where
divorce threatens to ehmmafe the r'elaflonsh:p between the step- -child and

the step- pur‘en’r

¢ Rescission of Abuser's Status

A battered immigrant may file a Self-Petition for up to two years after

- her/his abuser is ordered removed (deported) or loses his/her immigration
status where the loss of status is due to an incident of domestic violence.

s Aging-Out

- A Self-Petition for a child of a USC/LPR parent must be filed before that
child turns 21 in order for the child to be able to adjust her/his status
based on the Self-Petition at a later date. A child included in her/his
parent’s Self-Petition before that child turns 21 will be allowed to adjust
her/his status based on the Self-Petition even after that child turns 21,

* Death of the abuser (only USC)
If the USC abuser dies, the Self-Petition must be filed within 2 years of

the death of the abuser.

Eligibility
Prepared by NWIRP
May 2005




T (Trafficking) Visa Eligibility

To be eligible for a trafficking visa, an applicant must show that

(1)
(@)

3)
(4)

I-_

she or he is or has been a victim of a severe form of trafficking,

is physically present in the U.S. or at a port of en‘fry on account of
trafficking, -

has complied with any reasonable request for assistance in
investigating or prosecuting trafficking (if 15 or older), and

would suffer extreme hardship invelving unusual and sever harm
upon removal. The T visa regulations add an additional requirement
of contact with a law enforcement agency (LEA).

What constitutes a victim of a "severe form of irafficking?"

A. Forced labor
o Recruited, harbored, transported, provided, or obtained for labor or
services; AND
" 0 Use of force, fraud, or coercion for the purpose of subjecting the
victim to involuntary servitude, peonage, debt bondage, or slavery.

o Includes when traffickers threaten “serious harm or physical

restraint against any person; any scheme, plan or pattern
intended to cause a person to believe that failure to perform an
act would result in serious harm to or physical restraint against
any person; or the abuse or threatened abuse of the legal process
Debt bondage means " the status or condition of a debtor arising
from a pledge by the debtor of his or her personal services or of
those of a person under his or her control as a security for debft,
if the value of those services as reasonably assessed is not applied
toward the liquidation of the debt or the length and nature of
those services are not respectively limited and defined." (8 C.F.R.
§214 11(a}).

Involuntary servitude means "a condition of serv#ude induced by
means of any scheme, plan, or pattern intended to cause a person
to believe that, if the person did not enter into or continue in such
condition, that person or another person would suf fer serious
harm or physical restraint; or the abuse or threatened abuse of
legal process" (8 C.F.R. §214.11(a)).

Peonage means the "status or condition of involuntary servitude
based upon real or alleged indebtedness” (8 C.F.R, §214.11(a)).

"
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IT.  What does it mean to be physically presence in the US "on account
of" trafficking? '

The T visa regulations state that an applicant must show that she or
he is (1) being subjected tao trafficking now, (2) was "recently
liberated” from such trafficking, or (3) is here because of past
trafficking and her continued presence in the United Stated is
"directly related to the original trafficking” (8 C.F.R. 214.11(g)). |
Consequently, an applicant must show that she or he has recently been
liberated from a trafficking situation. |
o Applicants who were previously trafficked and remain in the US for
reasons directly related to the trafficking have to show that they
either |
o Were liberated by law enforcement and are continuing to assist
OR ' |
a Escaped before law enforcement became involved and had no clear
chance to leave the US in the interim (in light of individuat -
circumstances) (8 C.F.R. § 214.11(g)(2)).
a Applicants who were previously trafficked, left the US, and then
returned are presumed ineligible unless they can show their presence
"is the result of continued victimization at the hands of the
traffickers or a new incident” (8 C.F.R. § 214.11(g)(3)). -

III. What does it mean to have complied with any "reasonable request
for assistance in the investigation or prosecution” of a Law
Enforcement Agency (LEA)?

An applicant under 15 years old do NOT have to satisfy this
requirement.

For an applicant over 15 years old...

. o Definition of "reasonable’

a Based on “the totality of the circumstances taking into account
general law enforcement, prosecutorial, the nature of the.
victimization, and the specific circumstances of the victim,
including fear, severe traumatization (both mental and physical),
and the age and maturity of young victims" (8 C.F.R. § 214.11(a)).

@ How to show that the applicant assisted an LEA

14




C.

A

0 LEA endorsement is "primary evidence of compliance with law
enforcement requests, although it is NOT reqmred evidence (8
CFR, § 214.11(h)(1)).

o An applicant can submit an affidavit in lieu of an LEA
endorsement, and this will be considered secondary evidence.
This affidavit must detail specific points (8 CF.R. § 214,11(h)(2)).

o Qualified LEA means any "Federal law enforcement agency ’rhcn‘
has the responsibility and authority for the detection, '
investigation, or prosecution of trafficking” (8 C.F.R. § 214.11(a)).
This includes, but is not fimited to, the FBI, INS, US Attorneys,
DOJ Civil Rights and Criminal Divisions, US Marshals Service, and
the Department of State's Diplomatic Security Service,

An epplicant who never has had contact with an LEA r'egar'd.ing
her/his experience of trafficking will NOT be eligible for T-1
ronimmigrant $tatus (8 C.F.R. § 214.11(h)(2)).

IV. What does extreme hardship "involving unusual and severe harm”

upon removal mean, and what kind of factors are taken into
account?

The regulations define extreme hardship as unusucd and severe harm”
(8 CFR.§214.11(i)(1)).

Hardship to people other than the applicant is irrelevant.

"Current or future economic detriment, or the lack of, or disruption

. to, social or economic opportunities” will NOT be suff:cnem‘ (BCFR. §

214 11()(1).

Examples of hardship factors (for a non-exhaustive list, see 8 C.F.R. §
214.11(:){(1)) '

The age and personal circumstances of the applicant,

Serious physical or mental illness that necessitates medical or
psychological attention not reasonably available in the applicant's home
country.

The reasonable expectation of the existence of laws, social practices
or customs in the applicant’s home country would penafize the

applicant severely for having been the victim of a severe form of
trafficking in persons. |

15



INS will consider special hardship factors related to trafficking, so
use documentary and expert evidence out there concerning
trafficking in personsi

Applicants can obtain derivative T Visas for their spouses, children
and parents if they show that either the immediate family member or
the principal applicant would suffer “extreme hardship...if the
immediate family member was not allowed to accompany or follow to
join the prmcnpal" (8 CFR. § 214.11 (o)(1)(ii)). - '

V. Which grounds of inadmissibi Ii’ry'cgri a T visa applicant waive, and
which do not have waivers?

. 6rounds of Inadmissibility that can be waived in the national interest
o INA §212(a)(1) Health-related grounds (INA §212(d)(13)(B)(i)) |
o INA §212(d)(13) Public charge grounds; even if this has resulted in a
final order of removal, a stay of removal will be granted (INA
§212(d)(13)(BX())
a Criminal and other grounds if the activities were caused by, or
incident to, the victimization (INA §212(d)(13)(B)ii))

6rounds of Inadmissibility that can NOT be waived (INA
§212(d)(13)(B)(ii))

0 INA §212(a)(3) Security and Related Grounds (espionage, attempts to
overthrow the US government, terrorist activities, voluntary -
membership in a totalitarian party, Nazi persecutors).

a INA §212(a)(10)(C) International Child Abductors.

o INA §212(a)(10)(E) Forme.r' Citizens who Renounced Citizenship to
Avoid Taxation.

Adapted by materials prepared by Boat People SOS, Inc., prepared by the Northwest
Immigrant Rights Project, October 2002.
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U-VISAS

The Violence Against Women Act 2000 (VAWA II) created a new nonimmigrant
visa for some battered non-citizens and other crime victims. The government has
not yet issued rules on how to apply for U-visas, so we still do not know what the
application process will be. Based on what the law requires, below is a list that can
help people who may be eligible to apply for a U-visa gather information for their
application, This is not a substitute for leqal advice. Do not submit anything to the
Immigration and Naturalization Service without first 'ralkmq to an immigration
attorney or representative.

1. Show that the person is a victim of one of the crimes listed in the law. The
list of crimes includes rape, torture, trafficking, incest, domestic violence,
sexual assault, abusive sexual contact, prostitution, sexual exploitation,
being held hostage, involuntary servitude, kidnapping, manslaughter, and
murder.

2. Show that the criminal activity Took place in the U.S. or, if not, that it
violated U.S. law.

3. Show that the person knows, or if a child, the child's representative (for
example, parent or guardian) knows, information concerning the criminal
activity.

4. Getaletter from a federal, state, or local law enforcement official,
prosecutor, judge, or authority investigating the criminal activity. This
letter should state that the person applying for the U visa is being, has
been, or is likely to be helpful to the investigation or prosecution of the
named criminal activity. The letter may also address numbers 1-3 above. A
signed statement from the official should be enough. It should include
contact information for the official completing the certification.

5. Show that the person has suffered "substantial physical or mental abuse” as -
the result of this criminal activity. '

6. List any children, spouses, or parents who will be included on the person's
application, and whether they need work authorization,

7. Demonstrate economic necessity for work authorization by providing a
simple list of the person’s assets, income, and expenses.

Created by Northwest Immigrant Rights Project, January 2002
For more information, call 206-587-4009 or 1-800-445-5771.
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U Visa Basics for Law-Enforcement Officials and Prosecutors

What is the U visa?

The U visa was created by the Victims of Trafficking and Violence Prevention Act in
October 2000. This visa gives noncitizens with temporary or no legal immigration status

- anincentive or reward for cooperating with law enforcement officials in the investigation
and prosecution of certain criminal activity. Generally, the visa is available to noncitizens
who 1) were the victims of certain crimes listed in the statute, 2) suffered substantial
physical or mental abuse as a result; 3) possess information conceming the relevant
criminal activity, and 4) have been helpful, are being helpful, or are likely to be helpfulin®
the investigation or prosecution of the crime. The U visa would allow the noncitizen to
remain in the country temporarily for up to three years, and, in many cases, to eventually
apply for lawful permanent residence (also known as “green card"” status).

What crimgs are covered by the statute?

The crimes listed in the statute include the following: domestic violence, felonious assatilt,
rape or sexual assault, torture, trafficking, incest, abusive sexual contact, prostitution,
sexual exploitation, female genital mutilation, being held hostage, peonage, involuntary
servitude, slave trade, kidnapping, abduction, unlawful criminal restraint, false
imprisonment, blackmail, extortion, manslaughter, murder, witness tampering, obstruction
of justice, perjury, or attempt, conspiracy, or solicitation to commit any of the above.

Who gives out U visas? How are law enforcement officials involved?

- Federal immigration officials from the U.S. Citizenship and Immigration Service (USCIS)
(formerly known as the INS) are in charge of determining who qualifies for a U visa. The
role of faw enforcement officials and prosecutors is to verify that the individual “has been
helpful, is being helpful, or is likely to be helpful” to the investigation or prosecution of the
criminal activity at issue. Law enforcement officials can do this by signing a simple
certification form, which can be provided by the noncitizen victim or his or her
representative. The certification verifies the individual's assistance in the criminal
investigation or prosecution, but not that the individual complies with all of the other
requirements of the U visa provision. A signed certification, while important, does not
mean that the individual will automatically be eligible for a U visa: that determination is up
to USCIS officials.

Why is the U visa good for law enforcement?

.When Congress enacted the U visa provisions, it explicitly stated that its goal was to
“strengthen the ability of law enforcement agencies to detect, investigate, and prosecute

" Prepared by Jorge L. Bardn, Attorney and Arthur Liman Public Interest Fellow, New Haven Legal Assistance
Association, New Haven, Conneclicut, and edited with permission by the Northwest Immigrant Rights Project.
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- cases of domestic violence, sexual assault, trafficking of aliens, and other crimes . . . .""

Congress also explained that the U visa would “encourage law enforcement officials to
better serve immigrant crime victims and to prosecute crimes committed against aliens.”
Many immigrants are afraid to report criminal activity to the police for fear that they may be
deported. Even immigrants with papers may fear deportation. For example, some
immigrants have status as a derivative of their spouse. Without the U visa, an abused
worman who was a derivative on her husband’s visa likely would be deported with her
abusive husband if he were convicted of domestic violence. The U visa can be an
important tool for law enforcement agencies as it gives undocumented and other
immigrants an incentive to report criminal activity and to cooperate with ongoing criminal
investigations. Finally, as Congress itself stressed, providing temporary legal status fo
immigrants who have been victimized by criminal activity * ‘comports with the humanitarian

interests of the Unlted States

. What if the investigation ha_s ended, was unsuccessful, or is ongoing?

The statute does not place time limits regarding when the incident or investigation took
place, nor does it require that the individual's cooperation result in a successful
prosecution. The statute also does not require that the investigation be complete before
an individual becomes eligible for a U visa. However, the statute does provide that an
individual granted a U visa who later unreasonably refuses to cooperate in.the criminal
investigation or prosecution will not be able to adjust status to that of a permanent
resident. Therefore, the individual will have a continuing incentive to cooperate with law
enforcement officials even after a certification is signed and a U visa is issued.

| have heard that one cannot get a U visa at this time. Is that true?

Partially. The Department of Homeland Security has yet to issue regulations that will fully
implement the U visa provisions, so it is true that actual U visas are not being given out at
this time. However, USCIS is granting “interim relief” to individuals who appear to be
eligible for U visas. This interim relief allows these individuals to obtain employment
authorization and temporarily prevents their deportation from the U.S. until a final
determination on their status can be made once the regulations are issued.

Where should an individual who may be eligible for a U visa go for assistance?

An individua! who may qualify for a U visa should contact an immigration attorney as soon
as possible. In Western Washington, the individual can contact Northwest Immigrant
Rights Project at 206-587-4009 or 1-800-445-5771. [n Eastern Washingfton, the individual
can contact Northwest Immigrant Rights Project's Granger office at 509-854-2100 or 1-
888-756-3641.

" The references in this paragraph are to the statement of findings and purpose in section 151 3{a) of the Victims of
Trafficking and Violence Prolection Act of 2000, Pub. L. No. 106-386, 114 Stat. 1464.

20




Specidl Immigrant Juvenile Status (SIJS):
What It Is & Who Can Apply

Special Immigrant Juvenile Status (SIJS) was added in 1990 to the
Immigration and Nationality Act (INA) fo permit certain undocumented juveniles
to apply for Legal Permanent Residency (LPR, or green card holder). If an
applicant is granted SIJS, s/he can file an Adjustment of Status (AOS)
application, and if approved, will have LPR status and after a certain period of time,
may apply to naturalize (i.e. become a U.S. citizen). SIJS may be a young person's
best or only chance to obtain legal immigration status in the United States, and
because it is an age-sensitive application, is very important fo identify quallfied
applicants early and begin the process in a swift manner.

To be eligible for SIJS, ah_ applicant must meet the following requirements:

(1)  The juvenile must be under the jurisdiction of a juvenile court. This means

i

that the juvenile must be declared dependent on a Juvemle court. e

(2) The juvenile must be "deemed eligible for long term f_os’rer care” due to
abuse, neglect or abandonment. This means that the reunification with natural
parents is not an option in the foreseeable future, This determination must be
made explicitly by the juvenile court because of abuse, neglect, or abandonment.

(3) It mustbe deemed tobe in the juvenile's best interest to remain in the
United States. This finding must be made explicitly by the juvenile court. *This
is not a standard finding made by juvenile courts, and thus the dependency
attorney must specifically ask the court to make such a determination. (See
"Order Regarding Minor's Eligibility For Special Immigrant Juvenile Status.")

(4)  The applicant must be unmarried and under 21 years old, This requirement
applies until the final adjudication of the applicant, NOT just at the time of
filing.

(5) The juvenile must remain under the jurisdiction of a juvenile court and must
remain eligible for long-term foster care. Again, this must be the case untii the
final adjudication of the juvenile's application.

21
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NORTHWEST IMMIGRANT RIGHTS PROJECT
hetp:/ /fwrww.nwirp.org
909 8h Avenue
Seartle, WA 98104
(206) 587 4009
FAX (206) 587 4025

|  Where the govemment arrests or tries to arrest someone, or when a
i zovernmental official or police officer “fust wants to talk,” every person in

the United States has certain basic rights. These rights apply to citizens
Y and non-citizens alike. Be familiar with your rights, and help protect
f others by mformmg them of their nghts.

KNOw YOUR RIGHTS

Ifany governmenta] off cial (police officer, FBI agent, Immigration official) wishes to
engage you in conversation, all persons, citizens and non-citizens, have the constitutional
right 1o remain silent and réquest a lawyer. You should know that anything you say to a
police officer can be used against you. Thus, if a police officer or other governmental
official wishes to ask you questions about a suspected crime, you have the right to tell the
officer: “I wish to remain silent; I want to speak fo a lawyer.” You do not have to

say anything else, and do not sign anything.

Some officers may be insistent, even after you tell them you wish to remain silent. Do
not szy anything until you have spoken to a lawyer.

If the police, FBI or Immigration come to your home, you have the right to refuse them
entry, unless they produce a warrant from a judge. If they do not have a warrant, you
do not have to not let the police, FBI, or Immigration into your home. You have the right
to close the door. You have the right to say “I do not want to talk to you unti] I have
spoken to 2 lawyer.” If you give them permission, they may enter legaily. If you throw
the door open and wave them in you are probably giving permission. You should say
politely that you do not want to speak to them, that they do not have permission to enter
your home, and that if they leave a phone number, your lawyer will call them. There are
lawyers with the Public Defender Association who are on call 24 hours a day at 206~
447-3900. You may have to leave a message. '

Your skin color, accent, or the language you speak are not lawful reasons for an
Immigration agent or any other officer to question, detain, threaten, or arrest you. Your
color or fanguage do not legally justify a presumption that you are nota U.S. citizen.

" You do not have to speak to an Immigration agent, and if you do, they will usually claim
Tater that you did so voluntarily. However, if you answer their questions, including
questions about where you were born, that may give them a "reasonable suspicion™ that

over —
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you are not a citizen. .

You have the right to speak te an attorney before answering any questions or
signing any documents (you should NEVER sign doctiments without first speaking
to an immigration attorney). Ifan Immigration agent or any other officer approaches
you, the safest thing to do is 1o say that you don’t want to talk, ask to speak with your
lawyer, and remain silent. If is a crime to lie to a federal official or other law
‘enforcement officer, about anything. It is much safer to say that you don’t want to talk,
and then remain silent until you contact a lawyer.

If you are accused of something that makes you deportable, you will have the right to a
hearing with an Immi gration Judge and the right to have an attorney represent you at that
hearing and in any interview with Immigration (there are no govemment—pald lawyers, as
there are in criminal proceedings, however). Do not glve up th1s r:ght Ins:st ona
hearmg especially if you are detained. . 2 : :

Unless you have already gone through a whole proceeding and aﬁeédy have a final,
unappealed, deportation order, the Immigration cannot just grab you and take you to the.
plane and deport you. You do get a day in court. Don't sign anything that gives it up.

If you are being questioned by the Immigration or.police about your immigration status
or about a suspected crime, tell the officer you wish to contact a lawyer at these phone

numbers:

For immigration .| For criminal issues: | To report harassment,

issues: Public Defender discrimination or incidents of
Northwest Immigrant | Association violence:

Rights Project .| Hate Free Zone

(206) 587-4009 (206) 447-3900. 1-866-439-6631.

(800) 445-5771

Eastern WA:

(509) 854-2100

(888) 756-3641

5/17/05
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PRACTICE OF LAW BOARD
STATE OF WASHINGTON

COMPLAINT ABOUT THE UNAUTHORIZED PRACTICE OF LAW

Please follow these instructions in filling out this form:

| Write legibly in ink, or type

| Attach additional pages or copies of documents as necessary

n Sign and mail the original form to the Practice of Law Board, 2101 Fourth
- Avenue, Ste. 400, Seattle, WA 98121-2330

| Please keep a copy of this form for your records.

It you believe that you have been the victim of a crime or fraud you should also contact
the police or prosecuting attarney in your county or the county where the activity you are
complaining about happened You should also contact a fawyer if you need Iegal

assistance.

If you need assistance in filing this complaint, please call the Practice of Law Board at
(206) 727-8252. ' ' -

1. YOUR NAME:

Address:

City, State:

Zip Code:

Home Telephone: { )

Work Telephone: ( )

Fax Telephone: { )

E-mail Address:

2. NAME OF PERSON OR BUSINESS YOU ARE COMPLAINING ABOUT :

rev 1110/03 ' 1
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Address:

City, State:

Zip Code:

Telephone: { )

If you know, please include any fax telephone number, web site or Internet address,
business license number, other business names, or other identifying information:

3. DESCRIBE YOUR COMPLAINT. BE SURE TO NOTE THE FACTS AND
PERTINENT DATES AND ATTACH COPIES OF ANY RELATED DOCUMENTS. (Use
a separate sheet if necessary. PLEASE do not write on the back of this form!)

4. TO YOUR KNOWLEDGE, HAS ANYONE PAID FOR THE LEGAL SERVICES
ABOUT WHICH YOU ARE COMPLAINING?

yes: no:

rev 1/10/03 2
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If yes, how do you know and how much was paid by whom? Attach copies of any fee
agreement, invoices, billing statements, canceled checks, or other documents showing

payment.

5. HAVE YOU FILED A COMPLAINT ABOUT THIS PROBLEMlWlTH ANY LAW
ENFORCEMENT AGENCY OR PROSECUTING ATTORNEY?

yes: no:

If you have, please identify law the enforcement agency or prosecuting attorney's office,

and the date you complained:

6. IS THERE ANY LAW SUIT OR OTHER LEGAL ACTION AGAINST ANYONE
ABOUT THIS PROBLEM? _

yes: no:

If s0, please state in what court; the names of the parties; any cause or court number:
and its current status. Please attach copies of all related court documents and

pleadings.

7. HAVE YOU FILED A COMPLAINT ABOUT THIS PROBLEM WITH THE
ATTORNEY GENERAL’S OFFICE OR ANY OTHER CONSUMER PROTECTION

AGENCY?

Yes: no:

If yes, please attach copies of the complaint, any response, and all related documents.
Please also indicate the current status.
rev 1/10/03 3

27



In filing this complaint with the Practice of Law Board, | consent to disclosure of this
complaint te the party | am complaining about.

| affirm that | have read this complaint and affirm to the best of my knowledge and belief

the facts stated in the complaint are true.

Signature

Date
MAIL TO THE PRACTICE OF LAW BOARD OF THE STATE OF WASH!NGTON.

2101 Fourth Ave., Ste. 400
Seattle, WA 98121-2330.

PLEASE BE SURE TO ENCLOSE COPIES OF ALL RELEVANT DOCUMENTS

rev 1/10/03 4
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The REAL ID Act
- And

The Latino Community
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NAT!O\A[ COUNCIL OFLARAZA

The REAL ID Act and the Latino Community

The REAL ID Act became law in May 205. It is expected to have a broad impact on the
Latino community and on all Americans who apply for driver’s licenses. While there are
still several questions regarding how and when the REAL ID Act will be 1mplementcd
the following is a brief summary of its main provisions.

Driver’s Licenses

The REAL 1D Act forces all 50 states and the District of Columbia to completely

overhaul their driver’s license laws and procedures. Beginning three years after the law

is enacted, driver’s licenses from those states which do not comply with the new federal

standards cannot be used to access federal buildings, board airplanes, enter nuclear power
facilities, or for any other purposes designated by the Department of Homeland Security.

The law will require states to satisfy minimum standards including fraud and tamper- .
resistant features, biometric identifiers, and information about each applicant’s name,
age. Social Security number (SSN), proof of identity, proof of state residency, and proof
of legal presence in the U.S. States will have to verify with the issuing agency the
docements presented by all applicants. In other words, the Department of Motor
Vehicles will have to verify all birth certificates with the hospitals or agencies that issued
them, all immigration documents with the DHS, all SSNs with the Social Security
Administration, all utility bills or bank statements or similar documents with companies
that issued them, etc. In addition, states will have to save copics of all of the documents
received for a period of several years.

All applicants for new licenses and renewals will have to prove that they are U.S.
citizens or legal immigrants (unfortunately, the law is poorly written so that not every
category of Jegal immigrant will qualify). '

The REAL ID Act requires states to create a multitiered system fordriver’s licenses.

U.S. citizens, Jawful permanent residents (green card holders), and asylees and refugees
would have one type of license. Immigrants on temporary visas, persons with Temporary
Protected Status (TPS), and other noncitizens who are in the U.S. legally will receive
another type of license that expires when their visas expire (or after one year if the visa
has no expiration date).

A state could also decide to issue an alternative document to people who cannot prove
legal presence, but these documents will have to be distinct from all other licenses and
would need to clearly indicate that they are not to be used for identification purposes.
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The REAL ID Act also limits the types of documents that foreign-born persons could use
to prove their identity. Only passports are permitted; immigrants-could not use their
national IDs, foreign-issued birth certificates, foreign driver’s licenses, matriculas, or any
other foreign-issued documents to obtain a driver’s license.

The Department of Homeland Security, in consultation with the Department of
Transportation and representatives of the 50 states, will have to issue final regulations to
1mplemcnt this bill. These provisions take effect three years after the law is enacted.

Asylum o '

The REAL ID Act will rnake it much more difficult for people fleeing persecutlon to
obtain asylum in the U.S. It requires asylum applicants to document and prove that race,
religion, nationality, membership in a particular social group, or political opinion was one
“central reason” for their persecution. The immigration judge can then require the

asylum applicant to provide additional corroborating evidence. In other words, this

means that asylum applicants must prove their torturer’s motives — which will be nearly
impossible in many cases —and must be prepared to provide additional evidence to prove
they were persecuted. These asylum provisions go into effect immediately.

Due Process
The REAL ID Act bars federal courts from reviewing virtually all discretionary actions

of the Department of Homeland Security in the immigration arena, no matter how
erroneous or groundless the decxsnons may be.

The REAL ID Act will also further restrict federal courts’ ability to review the detention
or deportation of immigrants by eliminating federal court jurisdiction for habeas corpus
claims for immigrants in removal proceedings and by restricting the types of claims that
1mm1grants can raise in federal court. In essence, the REAL ID Act cuts off the last
remaining avenue of federal court review for certain lmmwmnts

For more information contact Michele Waslin, Director of Immigration Pollcy Research,
at mwaslin@nclr.org or (202) 776-1735.
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o Overview of the
McCain-Kennedy Immigration Bill
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Overview of the McCain-Kennedy Immigration Bill

Set up border security “strategic planning”
*  The Dept. of Homeland Security would create a national border security plan and
develop a coordination plan with federal, state, local, and tribal authorities.
*  DHS would be allowed to set up a border security advisory committee — it says the
committee will include “stakeholders” but doesn’t say who is a “stakeholder”

International border enforcement
*  The United States would work with Mexico and Central American countries on
immigration control in those countries (including law enforcement assistance)

Create a temporary worker program (H-5A) for non-agricultural workers

» The visa would be good for three years and could be renewed for three more years.

» Spouses and children are not included. '

» Temporary workers can change employers, but if they are unemployed for 45
consecutive days they can lose their status.

*  After four years of work, temporary workers could app]y for Jawful permanent status
{green card).

= Ifthey apply for themselves, they would have to pass an Enghsh/cwlcs test or be
enrolled in a course of study.

Create a legalization program for people without status

* A person must be in the U.S. without status as of May 12, 2005.

= The person must have worked before that date and since (including part -time work
and self-employment). It does not say how many days or hours you must work.

‘= TItappears that employment requirements can be met through education.
- = Spouses and children would also be eligible.

= There are no employment requirements for people under 21.

»  After six years, the person can apply for permanent residence. Requirements include:
employment (same as above), medical exam, payment of taxes, background checks,
selective service registration, and English/civics.

= ]tappears that people could still be eligible if they have a prior deportation, but
criminal and security bars still apply.

»  Adults would have to pay $1,000 “fines” for H-5B status and again for green cards

Family unity and visa backlog reduction
* The number of family and employment immigrant visas would be increased (but caps
and backlogs would not be entirely eliminated).
»  The person filling out the affidavit of support would have to have income at least at
the poverty level (reducing the requirement from 125 percent of poverty). .

Require electronic empioyment authorization verification
¥ The I-9 paper verification system would be replaced with an electronic system.
» Detailed information about non-citizen workers (including pay) would be collected in
a database. ‘

For more information, contact Montana People’s Action.
208 E. Main, Missoula, MT, 59802, (406) 728-5297
2822 Third Avaenue N., Suite 210, Billings, MT, 53101, (406) 245-6101
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Comprehensive Immigration Reform

(CIR)
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National | IMMIGRATIO'N LAW & POLICY

Immigration

Za = Law Comprehensive Immigration Reform (CIR)
m Center Immigration Employment Issues Public Benefits Drivet’s Licenses DREAM Act Searcl

House passes border and immigration enforcement
' bil:
immigrants, noncitizens, even citizens face -
" unprecedented assault on rights

IMMIGRANTS' RIGHTS UPDATE, Vol. 19, Issue 8, Dec. 22, 2005

A Introduction

=’ Title I - Deveiopment of Border Control Strategy

® Title II - Combating Alien Smugqgling and llieqal Entry
and Presence

® Title III - Border Security Cooperation and Enforcement

B Title IV - Detention and Removal

B Title V - Effective Organization of Border Security
Agencies

B Title VI - Terrorist and Criminal Aliens

= Title V11 - Employment Eligibility Verification

® Tite VI - Immigration Litigation Abuse Reduction

B Titie IX - Prescreening of Air Passengers

= Title X - Fencing and Other Border Security
Improvements

B Title XI - Security and Faimess Enhancement

,® Title X1I - Oath of Renunciation and Allegiance

¥ Tie XIII - Elimination of Corruption 2nd Prevention of
Acquisition of Immigration Benefits through Fraud

The 11.S. House of Representatives has passed a bill
that would criminalize the status of millions of non-U.S.
citizens, mandate that lawful immigrants convicted of
nunor crimes be deported, require all employers in the U.S.
to use a costly and unreliable electronic system to verify
the employment eligibility of all workers, and
fundamemally disrupt our society and economy.

The House approved the Border Protection,
Antiterrorism, and Illegal Immigration Control Act of 2005
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(HR 4437) on Dec. 16, 2005, by a vote of 239 to 182.
Voting in favor of the bili were 203 Republicans and 36
Democrats; voting against were 164 Democrats, 17

. Republicans, anid 1 independent. House Judiciary
- Committee Chairman F. James Sensenbrenner Jr. (R- -WI)

had introduced the bill on Dec. 8, 2005, and his committee
approved it less than two days later. The bill reached the
House floor a scant eight days after its introduction.

The bill would provide no road to lawful status for the
millions of undocumented noncitizens already in the U.S.,
nor does it address the crucial need for comprehensive ‘
immigration reform -- reform that addresses the fact that,
as long as there is no viable legal alternative, people will
confinue to enter the U.S. illegally to reunite with family
here and to fill jobs that most U.S. citizens eschew.

Thongh the House has now passed its immi gration bill,
the Senate is not expected to act on immigration legislation
until February 2006. Once the Senate has passed an
immigration bill, the House and Senate bills will have to
be reconciled by a conference committee.

HR 4437 emerged from the House Judiciary Committee
with provisions that would have a detrimental effect on
citizens and documented and undocumented noncitizens
alike, because it would:

» Make unlawful presence in the U.S. a crime -- a
shortcut to authorizing state and local police to
enforce federal immigration law.

» Make conviction of unlawful presence in the U.S. an
aggravated felony, which could make millicns of
undocumented immigrants permanently ineligible
for any legalization program.

» Expand detention of non-U.S. citizens in removal
proceedings.

» Expand the definition of criminal "alien smuggling"
in such a way that anyone who assists an
undocumented person to live or remain in the U.S.
could be charged with a criminal offense.

= Require the expedited removal of noncitizens
(except for Mexicans, Canadians, and Cubans)
apprehended within 100 miles of the border within
14 days of their arrival in the U.S.

= Gut due process protections and access to judicial
review for immigrants. :
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+ Create a phone and Internet-based employment
eligibility verification system (EEVS) that not only
all employers would be required to use, but also
those who recruit or refer individuals for
employment, including labor agencies and nonprofit

groups.

As passed by the House, the bill includes not only these
provisions, but additional draconian ones that were added
by amendments adopted when the bill was debated on the
House floor., Among the amendments that the House
Rules Committee refused to authorize a vole on were one
offered by Reps. Jim Kolbe (R-AZ) and Howard Berman
{D-CA) that would have incorporated portions of the
Secure America and Orderly Immigration Act
(HR 2330/S. 1033), including the Essential Worker Visa
Program, Adjustment of Status for Undocumented
Immigrants, and Family Unity and Backlog Reduction
provisions, into HR 4437. The Rules Committee also
disallowed provisions denying citizenship to the U.S.-born
children of undocumented persons and denying admission
to the U.S. to pregnant women who come here 1o give
birth.

The amendments that were adopted on the House floor
include provisions that would:

 Dramatically expand passport and document fraud
provisions and penalties, expand mandatory
detention to apply to more categories of immigrants,
broaden the aggravated felony definition, and create
new.grounds of inadmissibility and deportability.

» Regquire the construction of a fence along the
U.S.-Mexico border.

» Anthorize state and local police to enforce federal
immigration law.

» Withhold funds from state and local governments
deemed to have policies preventing their cooperation
with federal immigration law enforcement.

s Enter certain immigration information into the
National Crime Information Center database.

» Prohibit the use of Border Patrol uniforms made in
Mexico.

» Eliminate the diversity visa program.
»
Require that foreign embassies be notified when

citizens of the countries they represent have
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resiounced their allegiance to foreign countries and
swomn allegiance to the U.S.

» Delay indefinitely applications for adjustment of
status or other immigration benefits if fraud by the
applicant is alleged.

Sensenbrenner himself offered an amendment to soften
the committee-approved provision that would make
unlawful presence in the U.S. a felony for purposes of
criminal law and an aggravated felony for purposes of
immigration law. His amendment, which was defeated, -
would have made unlawful presence a misdemeanor.

An early version of Sensenbrenner's manager's
amendment contained a "sense of Congress” statement that
a necessary part of securing the international land and
maritime border of the U.S. entails creation of a secure
legal channel by which the foreign workers needed to keep
the U.8. economy growing may enter and leave the
couniry. Afier some Republican representatives objected
to this provision, it was eliminated from the final version
of the manager's amendment. '

On Dec. 15, the White House issued a "Statemnent of
Administration Policy" that urged passage of the bill.

The follova"ing is a summary of HR 4437's major
provisions:

Title I -- Development of Border Control Strategy

Title I largely deals with development of berder control
strategy.

Among other things, it would require the secretary of
the Dept. of Homeland Security (DHS) to take steps to
achieve "operational control” of the entire land and
maritime border of the U.S. It would require the secretary
to develop a comprehensive plan for the systematic
surveillance of the borders and a national strategy for
berder security. The secretary also would have to report to
Congress on the implementation of border security
agreements with Mexico and Canada, the "One Face at the
Border" inifiative (the DHS initiative to institute a unified
border inspection process, one that does not separate
immigration, customs, and agricultural inspection
functions), the impact of the airspace security mission in
the National Capital Region, the progress toward tracking
the movements and activities of gang members who travel
between Central America and the U.S., and the
implementation of a radiation detection program al ports of
entry.
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The bill would require that fingerprint databases
maintained by different federal agencies be integrated and
that ten fingerprints (rather than just two) be collected for
each person whose fingerprints are required. It calls for
improvement of two-way communication capabilities
among federal, state, and local agencies and residents in
remote areas. It also calls for more personnel to staff ports
of entry, as well as more human-canine teams for drug and
other detection work. Subject to appropriations, the DHS
would be required to reimburse property owners for private
property damaged by unlawful entry of noncitizens on a
U.S. government right-of-way. The DHS secretary also
would be required to collect data regarding unathorized
noncitizens who receive medical care after being
encountered or taken into custody by the Border Patrol.

This section includes a "sense of Congress" statement
that every ool should be used to enforce immigration
laws. It also would require that Border Patrol uniforms be
made in the U.S. and impose requirements for
implementation of the United States Visitor and Immigrant
Status Indicator Technology (US-VISIT) program at all
land border ports of entry (US-VISIT is the antomated
system the DHS is developing to keep track of visitors' and

* immigrants' entries into and departures from the U.S). It
would prohibit the granting of adjustment of status (to
permanent residence) or any other immigration relieftoa
noncitizen applicant until security checks on the applicant
are completed and any fraud the applicant is suspected of
is fully investigated and found to be unsubstantiated.

Title I -- Combating Alien Smuggling and lilegal Entry
and Presence

Title I would cxpénd the definition of "aggravated
felory" in the main immigration statute, the Immigration
and Nationality Act.

First, the aggravated felony definition would be
expanded to include all "smuggling offenses.” In making
smuggling offenses an aggravated felony, the bill would
expand the types of acts that are considered "smuggling"
offenses under INA section 274. These would include
illegal activities a person engages in with knowledge or in
reckless disregard of the fact that another individual is not
lawluily ailowed 10 enter, remain, or reside in the U.S.
Such "smuggling"-related activities would include
harboring, shielding, or transporting an undocumented
person, as well as assisting or encouraging such a person to
restde in the U.S.

Second, all illegal entry and reentry offenses carrying a
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" prison sentence of one year or more would be deemed

aggravated felonies. Employers who knowingly hired at
least 10 workers knowing that they were undocumented
would be liable for a fine and imprisonment of not more
than § years. In addition, the defmition of "aggravated
felony” would be expanded to include %oliciting, aiding,
abetting, counseling, commanding, inducing, procuring or
an atternpt or conspiracy to commit" any of the many
offenses described in INA sec. 101(2)(43), the provision
that defines "aggravated felony" (HR 4437 would add the
italicized words). ‘ : ' . C

The bill also would criminalize certain acts that
currently are not considered crimes and would provide that
certain offenses carry stiffer criminal sentences. For
example, if the bill's provisions were to become law, it not
only would be a federal crime to be unlawfully present in
the U.S., but that crime would also be considered an
aggravated felony for immigration purposes. It also would
impose upon individuals who help certain noncitizens to
enter the U.S. the same sentences that the noncitizens
themselves would recejve and would add "smuggling”.
offenses to the list of crimes that, if committed witha -
firearm, would result in sentence enhancements.

Whereas now persons who are found to have made false
claims of U.S. citizenship are barred from admission to the
U.8. and from being granted permanent residence,

HR 4437 would expand those bars to persons who make
false claims of U.S. nationality. In addition, the bill would
place harsh restrictions on the availability of voluntary
departure as a form of immigration relief. It would reduce
the maximum allowable time for departure from 120 days
to 60 days (or 45 days if granted at the conclusion of
removal proceedings) and would require that, in exchan ge
for being granted voluntary departure, a person must wajve
all rights to appeal his or her immigration case. If the
person were to later file an appeal, that appeal would
invalidate the grant of voluntary departure and the person
would be deemed not to have departed the U.S. in a timely
fashion. The bill would require that all persons receiving a
voluntary departure grant post a bond or demenstrate
serious financial hardship. Should the person fzil to depart
within the granted time, he or she would be subject to a
$3,000 fine, would be ineligible for certain forms of relief
for 10 years, and would be unable to file a motion to
reopen removal proceedings (except in order fo apply for
withholding of removal or relief under the Convention
Against Torture, or CAT). Finally, this bill would prevent
any court from extending or granting a stay of the
voluntary departure period.
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The bill would impose additional ries restricling
motions to reopen or reconsider a removal decision and
would impose barriers for reopening a case when the DHS
wishes 1o remove a noncitizen to a country that was not
considered as a possible "country of removal” during the
person's removal proceedings.

This title also would dramatically expand the category
of passport and document fraud offenses and reduce the
level of intent (by the person charged with such an offense)
required for conviction. It would authorize the forfeiture
of property by persons convicted of such crimes and its
seizure by the government. It would even make omission
of 2 material fact (e.g., when filling out an application for a
government document) a basis for criminal charges for
falsely making a document. The bill would make no
exceptions to these provisions for refugees or victims of
violence or duress.

Title 11 also would expand mandatory detention of
noncitizens by creating a stafutory presumption requiring
mandatory detention if the detained person is
undocumented, subject to a final order of removal, or has
commilted certain felony offenses. As already mentioned,
it would expand the definition of "aggravated felony," and
it would create new grounds of inadmissibility and
deportability.

The bill incorporates portions of the CLEAR Act
{HR 3137) by asserting the inherent authority of slates and
political subdivisions to investigate, identify, apprehend,
arrest, and detain or transfer to federal custody non-U.S.
citizens encountered in the U.S. Tt would require that an
immigration law training manual and pocket guide be
prepared by the DHS for use by state and local law
enforcement officers, but that it need not be carried by
them; and that DHS make immigration law enforcement
training available to local authorities, but that such training
not be a prerequisite for exercising this "inherent”
authority. The bill would expand the Institutional
Removal Program and authorize that noncitizens be kept in
detention after they complete criminal sentences. It would
require that funds appropriated 1o reimburse slates for
incarcerating noncitizens be withheld from any state that
has a policy prohibiting law enforcement officers from
cooperating with federal immigration law enforcement.

Title lll -- Border Security Cooperation and Enforcement
Title 11T would require the secretaries of Homeland

Security and Defense to develop a joint strategic plan to
use Dept. of Defense equipment 1o assist with DHS
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surveillance activities at U.S. land and maritime borders,
Both would be required to report on the plan to Congress
six months after its implementation. The act provides that
nothing in it should be construed as altering the prohibition
under the Posse Comitatus Act on using the Army or Air
Force to enforce civil and criminal laws of the U.S. except
as expressly authorized by Congress or the Constitution.

Under this title, the secretaries of DHS and the Interior
also would be required to evaluate border security |
vulnerabilities on land adjacent to the border (land under
the jurisdiction of the Dept. of the Interior). Specifically,
they would be required to evaluate vulnerability to entry of
terrorists, unauthorized noncitizens, and drugs and other
contraband. The DHS would be required to then provide
appropriate assistance on that land to address such
vulnerabilities.

The bill also provides for withholding federal funds
under any law enforcement grant programs if any person,
agency, or government entity is found to be in violation of
section 642 of the Iilegal Immigration Reform and
Immigrant Responsibility. Act of 1996, which prohibits -
localities from restricting officials from sending
information about the immigration status of an individual
to the DHS. The bill also would create a "Red Zone
Defense Border Intelligence Pilot Program" along the
southwest border.

Title IV - Detention and Removai

Title IV would require that noncitizens attempting to
enter the U.S. illegally be detained until either they are-
removed from the U.S. or a final decision admitting them
has been issued. The only exceptions would be for
noncitizens who are permitted to withdraw an application
for admission into the U.S. or are paroled into the U.S. "for
urgent humanitarian reasons or significant public benefit.”
The mandatory detention provision would not apply to
"any alien who is a native or citizen of 2 country in the
Western Hemisphere with whose government the United
States does.not have full diplomatic relations™ -- namely, to
any national of Cuba. This exception for Cubans
corresponds to an exception for Cubans from being subject
to expedited removal at ports of entry.

To provide detention space for the massive increase in
detainees that would result if this provision were to
become law, the biil calls for the use of all facilities
operated or contracted by the DHS and all possible options
to increase detention facilities, including temporary
facililies, state and local jails, private spaces, and "secure
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alternatives 10 detention.” "Secure alternatives 1o
detention" are not defined.

This title also would authorize the DHS to enter into
contracts with private entities to transport noncitizens from
the border to detention facilities and other locations.

Title IV would also give the DHS secretary authority,
after consultation with the secretary of State, to deny
admission to any noncitizen from a country that has not
accepted or unreasonably delayed accepting its citizens

~ who have been ordered removed from the U.S. This

would apply even to noncitizens who have been granted

© visas.

The bill also would require the DHS to apply expedited
removal to noncitizens from countries other than Mexico
and Canada who have not been admitted or paroled into
the (U.S. and who are apprehended within 100 miles of a
land border within 14 days of the time they entered the
U.8. Once again, Cubans would be exempted from this
provision. This expansion of expedited removal would
deny many noncitizens even the limited due process
protections that currently exist for people in their situation.

Under this title, the comptroller general would be
required to submit a report to Congress on deaths of
detainees in immigration custody. The DHS also would be
required to report to Congress on apprehensions and
deportations.

Finally, the bill wonld authorize that certain information
be added to the National Crime Information Center
database, including information on individuals with final
orders of removal, voluntary departure agreements, visa
overslays, as well as on individuals whose visas have been
revoked.

Title V -- Effective Organization of Border Security
Agencies

Title V would require the DHS secretary to coordinate
border security efforts among agencies within the DHS and
to identify and remedy any failure of coordination or
integration. It also would establish within the DS an
Office of Air and Marine Operations, whose mission it
would be to prevent "the entry of terrorists, other unlawful
aliens, instruments of terror, narcotics, and other
contraband into the United States" and to help other
agencies do the same. The bill also would transfer
functions of the Customs Patrel Officers unit of the
Tohono O'odham Indian Reservation to the DHS.
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Title VI - Terrorist and Criminal Aliens

The bill would bar individuals deportable for engaging

in "terrorism” from applying for and receiving withholding
- of removal. The bar would apply retroactively to all such

individuals, whether they are in removal, deportation, or
exclusion proceedings.

For individuals under removal orders who cannot be
removed to their native country, the bill would create a
new category of "dangerous aliens" and would allow the
government to detain them indefinitely. This section of the
bill is expressly intended to invalidate the Supreme Court's
decisions in Zadvydas v. Davis, 533 U.S. 678 (2001), and
Clarkv. Martinez, 125 S. Ct. 716 (2005), by allowing the
government to indefinitely detain certain noncitizens, in
violation of the U.S. Constitution's Due Process Clause.

The bill also would increase criminal penalties and set
mandatory minimum sentences for individuals with final
removal orders who are convicted of willfully failing to
depart the country.

In addition, the bill would create new grounds of
inadmissibility for those who are convicted of the
following types of offenses: misusing Social Security
cards; fraud in connection with ID documents: aggravated
felonies; unlawfully procuring citizenship; and domestic
violence-related offenses such as stalking, child abuse,
neglect or abandonment, or having violated a restraining
order. The bill would make persons with such convictions
ineligible for a waiver of inadmissibility.

The bill also would create a new deportation ground for
those convicted of a single offense of driving while
intoxicated or refusing to take a breathalyzer test in
violation of state law.

The bill also would make inadmissible and deportable
any person who participates in a group that the U.S.
attorney general designates as a "criminal street gang,”
Under the bill, such a person would be ineligible for
asylum, withholding of removal, or temporary protected
status.

In an attempt to keep criminal noncitizens out of the
country, the bill would authorize the DHS to use expedited
removal against individuals who are inadmissibie to the
U.S. based on criminal grounds. It also would bar refugees
and asylees who have been convicted of an aggravated
felony from becoming lawful permanent residents.
Furthermore, the bill would further limit who may qualify
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St ARAARAAAR VY AR Y W WA VUL JAILUEL

1/25/2006 1:04&M




House p:lisses border and immi gration enforcement bill: unprecedent... http:/fwwrw.nile.org/immlawpolicy/CIR/cir002. htm

for U.S. citizenship by:

» Amending the definition of "good moral character”
to exclude all individuals who are inadmissible
based on terrorism or security-related reasons;

» Barring naturalization to those individuals deemed
removable based on terrorist or national security

grounds;

B Precluding individuals in removal proceedings from
naturalizing;

» Preventing judicial review of the DHS's
* determination that an applicant lacks good moral
character;

s Lffectively eliminating the right of a naturalization
applicant whose case has been pending for over 120
days following his or her interview to seck relief in
federal court;

¢ Allowing the DHS to consider the applicant's entire
life history, not merely the relevant statutory period,
for good moral character determinations; and

¢ Bamming individuals with aggravated felony
convictions from establishing good moral character,
‘even if they were convicted before Nov, 29, 1990,

The bill also would amend the "sexual abuse of a
minor" subsection of the "aggravated felony” definition by
allowing the age of the victim to be established through
either evidence in the conviction record or extrinsic
evidence not in the conviction record. The bill also would
amend the definition of "conviction" such that any
post-conviction relief (e.g., expungement of a conviction)
would have no mitigating effect on the negative
immigration consequences flowing from the conviction.

Under HR 4437, the federal government would be
authorized to reimburse local sheriffs in counties on the
southern border who detain, house, and transport
noncitizens unlawfully present in the U.S. Those
individuals in local custody on immigration violations
would be deemed to be in federal custody. This section
would, in effect, authorize local shenffs to enforce federal
immigration law.

Under the bill, U.S. attorneys would be required to
verify the immigration status of criminal defendants, and
federal courts would be required to modify their databases
1o reflect defendants' unlawful status and other related
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information.

The bill also would establish enhanced penalties for
crimes of violence or drug trafficking when they are
commiited by undocumented persons.

Title VI -- Employment Eligibility Verification

Title VI of the bill would make two main changes to
the current }9 employment eligibility verification process.
It would create 3 mandatory employment eligibility
verification system (EEVS) that would make use of
toll-free telephone lines and other toll-free electronic media
through which workers' identities and employment
authorization could be verified by the DHS, and that would
apply not only to employers but also to those who recruit
or refer individuals for employment, including labor
service agencies and nonprofit groups. This means that
temporary worker agencies, day laborer sites, worker
centers, and other similar job placement or referral
programs (including job fairs and websites such as
monster.com) would have to comply with a process similar
to the carrent }9 process before refeiring workers to a job.
While the original bill would have required union hiring

- halls also to verify the employment authorization of

individuals they refer or dispatch to jobs, certain unions
were able to persuade Sensenbrenner to exclude them from
this provision through his manager's amendment.

Besides requiring that the government correct and
update inaccurate records that would make the EEVS
unworkable, HR 4437 includes no procedures, funds, or
safeguards for ensuring that this requirement is carried
out. If workers are unjustly fired due to errors in the
EEVS, a provision of the bill would prevent them from
filing class action lawsuits against the government or the
employer to redress this injustice. Instead, they would be
allowed only to file a claim against the government under

the Federal Tort Claims Act.

Within two years of the bill's enactment, employers
would be required to verify the employment eligibility of
new hires via the EEVS. They would also be required to
verify the employment eligibility of current employees. In
the first two years after this provision's enactment,
employers would be allowed to verify current workers'
employment authorization on a voluntary basis at any
time. Mandatory verification would be required three
years from enactment for all employees of federal, state, or
local governments, including for all workers at a federal,
state, or local government building, military base, nuclear
energy site, weapons site, airport, or other critical
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infrastructure. Participation in the syste:ﬁ for all other
employers would be mandatory six years after this
provision's enactment.

The bill also would require that the Social Security
Administration issue a report within nine months of the
bill's enactment regarding the creation of a new Social
Security card made of a durable plastic that includes an
encrypted and machine-readable electronic identification
strip and a digital photograph. All workers would have to
obtain this new Social Security card before they conld
obtain new employment. These cards would be issued to
every individual who is authorized to work in the U.S.
Employers, referrers, and recruiters would be required to
demand that all new hires present the plastic Social
Security card when going through the employment
cligibility verification process. :

In addition, employers, referrers, and recruiters would
be required to docurment on the employment eligibility
verification form the person's Social Security number
(SSN) if the person claims to have been issued an SSN. If
the person is a not a U.S. citizen, the employer, referrer, or
recruiter would be required to document the person's alien
nmumber, regardless of which documents the person used to
establish his or her identity and work authorization.
Employers, referrers, and recruiters would be required to
retain the form and make it available for inspection to the
DHS, the Dept. of Labor, or the Office of Special Counsel
for Immigration-Related Unfair Employment Practices.

Another manager's amendment included in the final
version of the bill would preempt states and local
govemments from requiring businesses (such as Home
Depot), as a condition of doing business, to provide a
shelter for day laborers or do anything that facilitates hiring
of day faborers.

Title VIl -- Immigration Litigation Abuse Reduction

Title VIII would further reduce the aiready limited
access 1o the federal courts available to noncitizens seeking
review of their removal orders or challenging the manner
in which they have been ordered removed.

The bill would authorize the Board of Immigration
Appeals to order immigrants removed. In effect, this
would allow the BIA to reverse immigration judge
decisions finding immigrants not removable without
having to remand the case to the 1J to issue a final order of
removal. In addition, no federal court - district or
appeliate -- would be able to review the revocation of a
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nonimmigrant visa (e.g., a student visa or guest worker
visa). This change in law would apply retroactively to
make visa revocations that have already occurred
nonreviewable.

The bill wonld expand reinstatement, the process by

which a final order of removal is reinstated when the

immigrant against whom it was issued reenters the country
illegally. Under the bill, reinstatement would not require a
hearing before an immigration judge and would apply '

- regardless of the date of the issuance of the final order of

removal or the date of illegal reentry. These changes - _
appear to be designed to reverse appellate court decisions
that have found that the reinstatement statute does not
apply to pre-Apr. 1, 1997, reentries and that a
reinstatement order must be issued by an immigration
judge. The bill also clarifies that the bar on all forms of
discretionary relief imposed by current Jaw on immigrants
subject to reinstatement would apply "regardless of when
application for such relief was filed." It would severely
limit court challenges to the validity of this reformed
version of reinstatement and its implementation, as well as
to individual reinstatement orders. All these changes"
would apply retroactively to all reinstatement orders issued
on or after Apr. 1, 1997.

In addition, the bill would change the statutory standard
that applicants for withholding of removal must meet by
requiring immigrants to prove that their life or freedom
would be threatened if they were removed from the U.S.
and that their race, religion, nationality, membership in a
particular social group, or political opinion "would be at
least one central reason for such threat.” This change
would restrict the withholding of removal statute in the
same mariner as the asylum statute was amended by the
REAL ID Act. (For a description of this section of the
REALID Act, see "REAL ID Act Enacted: Imposes Rigid
Driver's License Requirements” IMMIGRANTS' RIGHTS
UPDATE, June 30, 2005, p. 2.) The intent of these changes
is to negate circuit court precedent under which asylum
applicants can establish eligibility for asylum or
withholding even when they face persecution based on
multiple grounds if removed, so long as one of reasons for
the persecution is a protected ground. This change would
apply retroactively to all withholding of removal petitions
filed on or after May 22, 2005. .

The biil also includes a vast court-stripping proposal
that would severely restrict immigrants' access to federal
courts. If enacted, this section would create a truncated,
one-judge screening process for petitions for review of
removal orders, in which the judge would have to certify
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the case for review within 60 days. Critically, the judge's
decision to issue (or not to issue) a certificate would not be
reviewable by any other circuit judge or court byany
process. If the judge failed to make a decision on the
certificate of reviewability within this time period, the
pelition for review would be automatically denied and any
stay of removal would be dissolved without further action
required by the court or the government.

The court-stripping provisions contained in Title VII
are only the latest in a series of such legislative and
administrative efforis undertaken in the past decade with
regard to immigration claims. Congress passed legislation
in 1996 and again in 2005 limiting access to the federal
courts for review of many immigration decisions.
Currently, immigrants who challenge their removal only
have one real chance to get federal court review -- through
the federal courts of appeal ~- and even this review is often
limited in scope. In 2002, former Attorney General John
Ashceroft exacerbated the effect of restrictions on judicial
review of removal orders by reducing the number of BIA
panel members from 23 to 11. He also restricted
administrative review of removal orders by instituting a
"streamlining process” whereby most appeals filed with the
BIA are reviewed by only one BIA member, who often
affirms the decision that was appealed without issuing an
opinion explaining the affirmance.

The bill also would bar the issuance of nonimmigrant
visas unless the noncitizens receiving such visas waive
their right to review or appeal any determination of their
inadmissibility made at the port of entry or to contest their
removal. Under current law only tourists who enter the
U.S. under the visa waiver program must make such
waivers of their rights. Under this section, a significantly
larger number of noncitizens would be forced to waive
their basic rights in order to enter the country legally, as
nonimmigrant visas cover a wide range of temporary
visitors, including students, fiancés/fiancées, and spouses
of U.S. citizens entering on K3 visas.

Title IX -- Prescreening of Air Passengers

Title IX would require that a pilot program be
established that would test the use of automated systems
for prescreening of passengers on foreign flights.

- Title X ~ Fencing and Other Border Security
Improvements

This title calls for reinforced fencing along certain areas

of the U.S.-Mexico border. It alse calls for a study
assessing the feasibility of building a state-of-the-art
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barrier along the U.S.-Canada border.

Title X1 -- Security and Fairness Enhancement

Title XI would eliminate the diversity visa program.
Title X1l - Oath of Renunciation and Allegiance

Title XII would codify in Jaw the oath of allegiance.
Because the oath is currently contained in the Code of
Federal Regulations, it only has regulatory authority
supporting it. The bill would invest the oath with the
authority of law. Without any regard for the effect on
asylees and refugées and their families, this title would also
require that foreign embassies be notified when citizens of
the country they represent renounce allegiance to that
country and swear allegiance to the U.S.

Title Xilt — Elimination of Corruption and Prevention of
Acquisition of Immigration Benefits through Fraud

This title provides for an Office of Security and
Investigations within U.S. Citizenship and Immigration
Services to investigate internal corruption on the part of the
agency's employees, as well as immigration benefits fraud.
It would require that no adjustment of status or other

- immigration benefit may be approved unless any suspected

fraud relating to the application for the benefit has been
fully investigated and found to be unsubstantiated. This
provision would leave noncitizens suspected of fraud in
limbo, awaiting a ruling of "unsubstantiated.” Under this
title, an additional $10 fee would be charged to applicants
for adjustment of status, extension of status, or an
immigrant or nonimmigrant visa, to pay for investigations .
of internal corraption and benefits fraud.

By Joan FRIEDLAND, NILC immigration policy attorney,
MonIcA Guizar, NILC employment palicy attornsy,

and KAREN TUMLIN, NILC Skadden Fellow
friediand@nilc-de.org; guizar@nilc.org; tumlin@nilc.org
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National Immigration Forum
January 2006

ANSWERS TO IMPORTANT QUESTIONS ON
COMPREHENSIVE IMMIGRATION REFORM

1) Why don’t immigrants come legally in the first place?

Immigrants do want to come legally. But with legal channels so divorced from the demands of our
labor market, illegal immigration is inevitable. For example, the Pew Hispanic Center estimates that
our economy requires some 485,000 full-time, year-round new immigrant wotkers each year. But

cutrent immigration laws provide just 5,000 visas for such workers anmually. No wonder the system

is 50 broken: the market demands almost 500,000 workers a year, and fedetal law offers 5,000
Meanwhile, our family immigration system is so inflexible that people often wait decades to reunite
with loved ones. Because it’s a matter of feeding or being with their families, such narrow legal
channels lead people to seck entry by whatever means necessary. If we create broader legal channels
for these immigrants, most immigration will happen in a safe, legal, and orderly way.

2) Why do you support illegal immigration?

We do not support illegal migration. We support more opportunities for people to come and live
here Jegally. Our country has a demand for workers, and a willing supply from south of the border,
but insufficient visas to facilitate their legal entry. We have close family members who face
interminable separations because of an outmoded immigration system. We need to fix these
mismatches. This, combined with tough enforcement, will go a long way towards solving the
problem of illegal immigration.

3) What does “comprehensive immigration seform” mean?

A range of groups have been thinking Jong and hard about what kind of reform is needed to fix our
broken immigration system. Immigration reform must be realistic while staying true to our tradition
as a nation of immigrant and a nation of laws. For reform to wotk it must be comprehensive, this
means that any legislative package must include:

1) A workable and effective solution to bring 11 million undocumented unmigrants out of the
shadows; ‘ .

2) Broader legal channels so in the future workers can come with 2 visa and with labor rights;

3} Reduction of the family backlogs so that families can be reunited in a timely fashion;

4) Smart enforcement techniques targeting those who wish us harm; and

5) Integration of immigrants into the civic and social fabric of cur communities.

Immigrant rights groups are prepared to support and fight for a proposal that includes these
principles, anything less is not reform and cannot be supported.

4) But your plan seems to provide for unlimited immigration. How is that good for our
conntry?

Our solution is not more immigration. It is more legal immigration. Qur reforms take a migration
flow that is currently happening under the radar screen and funnels it through the legal system.
Done right, it doesn’t add a single new person to the equation. It replaces the illegal flow with a
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legal, orderly flow. It is just regulating what is already happening in a way that benefits both
Americans already here and immigrants coming to build new lives. ‘And let there be no doubt, we
stand for caps, limits, controls, and screening.' The status quo leads to uncontrolled, unlimited, and
unscreened immigration. The overhaul we support will make the new limits honest, enforceable,
and realistic. Plus, more workers in our economy will be covered by U.S. labor laws.

5) Won’t this lead to more illegal immigration?

Not if we get the policy right. If we succeed in teplacing the current illegal flow with legﬁl avenues,
illegal immigration will be dramatically curtailed. The only employers relying on undocumented
labor will be the bad actors, who can be more seriously targeted through enforcement. :

But the lynchpin here is linking our reforms to reality. If we tequire people to retarn home after
working here temporarily, we enact a temporary solution that will certatnly lead to future illegal
immigration. Employers have long-term labor needs. Some immigtants may want to stay for a few
years, but others may want to put down roots and build lives in America. We have to deal with
cutrent undocumented workers and future visa holders in a way that provides the option of staying,
if they want to and if they are needed in our work force. A temporary worker program is just that—
a temporary solution—and it will most definitely lead to undocumented immigration when people
overstay their temporary visas or decline to “report for deportation” under the registration program.
We need to create a system that’s sustainable in the long-run. - '- SRR :

6) By legalizing the undocumented, won’t we be promoting a huge rush at the border by
- people who want to come to the U.S.? :

People enter the U.S. illegally because they are desperate to work and have no options for legal
entry. Our proposal fixes that problem by providing legal channels for migrants to come and fill
available jobs without risking their lives. The first step towards this rational system is introducing
comprehensive, bipartisan legislation. But if people do come to the U.S. undocumented before this
- proposal becomes law, they will be requited to return home and apply for legal status—if they
qualify—through the existing system. They will not be legalized undet the legistation.

7) But, Americans don’t support this kind of reform, do they? 7

The American people know that the immigration system is broken and needs reform. They also
kaow that mass deportations of undocumented workers are not realistic. They want a solution that
recognizes we are a nation of immigrants and a nation of laws. :

- In a March 2005 survey of 800 likely voters from around the nation, 75% said that they support our
kind of immigration reform: registration of undocumented workers, a regulated flow of future
workers and family members, and reasonable rules that are fairly enforced. Support for this reform
package was solid across party lines, and didn’t waver even when given the alternatives that
immigration testrictionists favor.

Support for our version of reform is also strong among Republicans. The conservative Manhattan
Institute commissioned 2 nationwide poll of 800 “likely” Republican voters on October 2005. The
poll found that the Republican rank and file strongly favor earned legalization for illegal iminigrants.
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While there is certainly a faction of people out there who think that if we only did more of what

we’re doing now we could end undocumented immigration, they ate a small but vocal minority. The

- overwhelming majority of voters crave a real solution that will actually fix the system, and they
gravitate toward the package we support.

8) Aren’t you basically calling for open immigration/open borders?

The options aren’t open borders or closed borders—neither are tealistic nor desirable, What we
need are smart borders. We need to bring the overwhelming majotity of wellintentioned immigrants
through our legal system so that we can screen them and admit them if they intend to contribute to
. our nation, or bar them if they intend to harm us. Right now we have a chaotic system in which

unauthorized entyy is a daily occurrence. By writing realistic immigration laws and enforcing them

to the letter, we will finally achieve border control that is good for national security, our families, and
our economy. '

9) Don’t these principles call for “amnesty” for illegals?

No. “Amnesty” means a free pass, an automatic pardon, and a trip to the front of the line.. We
support a window of opportunity for undocumented immigtants who are contributing to our nation

to come forward, pay a serious fine and application fee, go through rigorous criminal backgreund -

checks and security screenings, demonstrate that they have paid taxes and are learning English, and
then obtain a femporary visa that could lead to perrnanent residency, ozer fime. They would not be able
to jump the line ahead of those who waited for their green cards outside of the U.S.

This approach recognizes the reality that we cannot deport 11 million undocumented workers; that
it is better from a security perspective to know is here, and that we will fail to restore the rule of law
to our ynmigration system if we leave millions of undocumented immigrants in the shadows.

10) Doesn’t this proposal simply reward illegal behavior?

The broken status quo rewards illegal behavior. Employers who seek out vulnerable workers gain
an unfair advantage over law-abiding competitors, smugglers make millions by fertying workers to
jobs actoss the border, and practically, immigrants seeking to work and hoping to join loved ones in

the U.5. can only get in if they enter illegally. By combining a path to legal status for those already

here, legal channels for those who otherwise might come illegally, and tough enforcement that
- makes the new system relatively air-tight, we will replace widespread illegality with a legal, orderly
system. .

11) Isn’t this proposal unfair to those who waited patiently in line?

No. Those currently waiting in line will get permanent residence first. Part of this is due to

updating the “family preference” immigration system. Families currently stuck in the interminable

family visa backlogs will be able to reunify within a reasonable time frame. Also, immigrants here

without papers will come forward and register for temporary admission, but they won’t get
- permanent residency ahead of those who waited in line.
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12) Doesn’t this proposal send the message that we’re not serious about enforcing our laws?

Over the past decade, we have dramatica]ly escalated our enforcement resources, yet illegal
immigration has skyrocketed. Enforcement-only approaches have not stopped illegal migration.
There ate other factors at play here, most notably the laws of supply and demand and the basic need
to be with one’s family. The first step toward testorng the rule of law is designing an immigration
system in synch, not at odds, with this labor market and family reality.

That means tying our visa quotas to U.S. economic needs and family relaﬁonslﬁps. Once we have a
system that is in line with reality, the vast majority of participants (immigrants, family members, and
employets) will play by the mles. We will be left with 2 small minority of bad actors, and enhanced

enforcement resources to target them. In fact, this kind of comprehensive reform we are talking

about is the only way to achieve effective enforcement of our nation’s immigration laws,

13) By letting in more immigrants, aren’t we jeopatdizing our American values and
American way of life?

America is a nation of immigrants. Studies, and experience, show that immigrants embrace America
and our values. Within ten years of arrival, more than 75% of immigrants speak English well. Over
one third are naturalized citizens, with millions more in the pipeline. Immigrants are Americans by
choice; people who want 2 better future for their families and who believe in the American. dream,

14) Won't this proposal lead to more immigrants taking jobs from U.S. workets?

Our proposal helps fill 2 mismatch betweén the kinds of jobs created and the kinds of workers
available in the U.S. Our society is aging. As baby boomers retire, they require more services. Their
kids want to go to college, not work in the felds, factories, or the service sector. And more than
half the new jobs being created in our economy require hard work but not formal degrees. This
proposal meets U.S. labor needs with a legal flow of wotkers to available jobs in industries that are
attracting fewer and fewer native-born workers.

'15) Why can’t we just give the 11 million a temporaty permit and then require them to go
back home?

Undocumented immigrants have planted roots in our communities. They have families, jobs,
friends and colleagues in the U.S: They own homes, have U.S. citizen children, belong to churches
and work in all kinds of industries. According to the Hispanic Pew Center, up to 70% of the more
than 10 million undocumented living in the U.S. have been here more than 5 years. It is unrealistic
to expect that they will pack up and leave their families, children, employment and communities
behind. Common sense dictates that such tequirement would fail.

16) Won’t this proposal lead to wage depression for U.S. wotkers?

In fact, the status quo leads to wage depression, as many industties and regions rely upon
undocumented workers. These workers are less likely to assert their rights in the workplace and to
join unions, and their bargaining power is limited because of their legal status.
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Once well-intentioned employers have access to a stable and legal workforce, hiring of
undocumented immigrants will become marginalized and labor laws fully enforced. Temporary
workers and newly-legalized immigrants will enjoy all the freedoms of U.S. workers, including the
right to change jobs and to join a union. Their bargaining power in the wotkplace will rise
dramatically, lifting the floot for all workers. -

Indeed, after immigrants achieved legal status under the Immigration Reform 2nd Control Act of
1986, their real wages rose 14%. Employers benefited, too, as workers learned Enplish and
improved jobs skills, which combined to dramatically increase productivity.

17) We tried something kike this proposal before, in 1986. Why should we go down this path
again? .

The problem with the 1986 Immigration Reform anid Contro] Act (IRCA) was that it fell far short of
real reform: the enforcement measures were not effective enough, the path to legal status was not
complete enough, and the legal channels for future workers and family members were ignored
completely. “The package we support combines tough enforcement, legal channels for the future
flow, and a path to legal status for those here without papers. This combination will tursi the status
quo that is rife with illegality into 2 modernized system that is legal and orderly. We should learn
from the mistakes made almost twenty years ago. .

18) Why does teform need to be comprehensive and bipartisan?

Legislation to frx the broken immigration system has to be comptehensive to work and bipartisan to
pass.

“Comprehensive” meaning it has to address the problems with our immigration system
holistically—it has to deal with the people who ate here illegally now, and provide legal options for
wotkers and families to come in the future. And the proposal cannot be simply a guestworker
- program with no chance at permanent status. Millions of undocumented immigrants, especially
those here for longer than a few years, with family, kids in school, and multiple jobs, simply will not
siga up. Such a program also won’t address our future labor needs. It is not comprehensive reform.

The legislation also has to be bipartisan, because for any such proposal to pass in the Congress it
needs votes from both sides of the aisle. Democrats have been reform-friendly for years, but they
- control neither chamber of Congtess and don’t drive the legislative agenda. Republicans do control
~ both chambers and many support these reforms, but they also have to contend with one wing of
their party that opposes any reform that is not simply more enforcement. So, teform-minded
Republicans and Democrats need each other in order to enact these reforms.

19) Our consulates and USCIS are already overwhelmed with applications. How can they
possibly handle a new temporary wotker program and a progtam for millions of people
already here?

The one thing the government did right some twenty years ago was set up a parallel structure to
administer the program. Community groups helped people make their applications so that the INS
wasn’t overwhelmed with poorly-prepared files. Of course these reforms will take significant
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ramping up at U.S. consulates and within the Department of Homeland Security. But the proposal’s
~ fines and fees will cover the costs of such expanded governtment resources.

It will take years, but it can and must be done. And in the end, our government will see a huge
benefit in terms of resource allocation. Right now, out immigration enforcement resources are
overextended chasing after undocumented workers and their families. Our reforms will shift much
of the work that is currently tying our enforcement agencies in knots to legal admissions channels.
Then, border and interior enforcement agents will be able to better focus their resources on real
threats and dangers to our country. ' '

20) Shouldn’t-we get control over our bordets first, and then consider something along the
lines of your proposal? o

We've tried the enforcement-only approach for decades, and what has been the result? People cross
in the most temote and dangerous areas of the desert, they rely heavily on criminal stnugglers and
document forgers, and once inside the United States they are afraid to call the police, take their
children for immunizations, of return to theit home countries because they might be banished from
their fives and jobs in the United States. The undocumented immigrant population has swollen to
10 million people according a recent study by the Pew Hispanic Center. Obviously we need a new
approach.

Our proposal combines reform of our admissions laws with modernized enforcement that includes
a2 compliance system with teeth, enhanced capacities for interior enforcement, and best practices
applied on the border. Instead of putting the cart before the horse, the cart and the horse must be
driven together. '

21) But if we had more agents on the border, wouldn’t we stop undocumented immigration?

We've tried ramping up resources on the border, and it simply hasn’t succeeded. In the last decade
or 50 we tripled the number of border patrol agents and quintupled the enforcement budget. Yet
the number of undocumented immigrants living and working in the United States has steadily
increzsed to 10 million. Of course, this growth coincided with tecord-breaking economic
prosperity, and it is well-documented that immigrants were 4 vital part of that success.

So, an increase in border agents alone is not going to keep immigrants from coming legally. We
have to understand the reasons they come illegally—jobs, opportunities, and family reunification—
and provide legal options.

22) Given the tragedy of 9/11, how can you consider legalizing undocumented immigrants?

Rather, the question should be, how can we continue to tolerate the status quo? Ten million people
live in the United States without authorization. They rely on the same smugglers and document
forgers that terrotists might also exploit. And our enforcement resources are overextended chasing
after busboys and gardeners when they should be focusing on real security threats.

We need to bring well-intentioned immigrants through the legal system. When the vast majotity of
the current illegal flow is happening legally, our enforcement resources will be better trained on the
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smugglers and fake document rings, the drug runners and violent criminals, 2nd the tetrorists who
might manipulate our system.

A path to legal status for the current undocumented population is integral to enhance national
security. Once the good people come forward for registration and criminal background checks, the
people who cannot and do not will be isolated. Then, our enforcement agents will have a much
smaller haystack to sort through than they do now, with so many decent people outside of the legal

system.

23) Aren’t you wortied that tetrorists could use this new visa program to enter the U.S.?

When people are admitted Jegally their identities, photos, and fingerprints ate checked against watch
lists and criminal databases. Potential secutity threats can be identified and either apprehended or
deterred from entering the U.S. The bigger problem is that so many people enter the U.S. without
inspection, Although there is not one shred of evidence that our southern border has been crossed
by potential secutity threats, the possibility exists. A legal, orderly system that funnels workers and
family members through proper vetting procedures and legal channels will significantly reduce this

vulnerability.

$kok
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TALKING POINTS: |
LOOKING AHEAD AT THE SENATE DEBATE

(Background/ Internal Document Only)
January 2006

As 2006 commences, legislative advocacy on comprehensive immigtation reform will focus on the
Senate, and particulatly, the Senate Judiciary Committee, Chaired by Sen. Aren Specter (R-PA).
Sen. Specter’s committee is expected to “mark-up” immigration reform legislation early this year,
perhaps as early as February, in anticipation of a bill being considered by the full Senate shortly
thereafter. With this in mind, our message strategy needs to evolve slightly to address the state-of-
play in the Senate. o " ' o : :

Below are some bullets that we hope capture this subtle change in messaging our adv.oéacy and
media work across the country. '

An enforcement only approach represents more of the same failed, lopsided, and heavy-
handed approaches that do nothing to fix the broken immigration system. With the passage
of the HR 4437, the House of Representatives made clear that they ate more interested in attacking
immigrants than tackling the bigger and more complicated problem of fixing an out-of-date
immigration system that no longer serves America’s needs. Their enforcement-only approach to
immigration has done nothing to control illegal immigration and generally make 2 bad situation
wotse.

The Senate must take the higher road and deliver serious, workable proposals. In the Senate,
there is a much deeper understanding of why a comprehensive approach to fixing all of the various
components of our failed immigration policies is necessary. Rather than z shot-gun loaded with a
bunch of random anti-immigration pellets — like what the House fired off in December — we expect
the Senate to seriously debate legislation that is both sound policy and sound politics, and to do so
m a bipartisan fashion.

For reform to work it must be workable and comprehensive. True reform must include the
following key elements: 1) deal effectively with undocumented immigrants working and living in the
United States; 2) provide for the future flow of workers and close family members; 3) devise
tailored, targeted, effective enforcement of more realistic policies; and 4) suppott the successful
integration of newcomers in the communities where they settle. Anything less cannot work and it is
not ttue reform.

Real reform must include elements of the McCain-Kennedy/Secure America bill. The best
possible bill out of the Senate will be one that includes key elements of reform (see bullet point
above). The McCain-Kennedy bill is the only bill on the table that includes these principles. As the
legislative process goes forward, we want the final bill in the Senate to have as much elements of the
original McCain-Kennedy bill as possible, ensuring that it is fair, workable, and actually fixes the
problems with our immigration system.
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Qur bottom line: no familtes, no citizenship, no wosker tights = NO deall To truly fix our
broken system we need to bring people out of the shadows and onto a path to legality; we need
wider legal channels so wotkers can come to the U.S. with a visa and with labor rights; and we need
to ensure that American families can be reunited with their loved ones in a timely fashion.

_ Divetse constituencies support out vetsion of comprehensive immigration reform. Business,

Tabor, faith based, immigrant rights organizations and countless others support immigration reform
that provides 2 path to citizenship for the undocumented, protect wortkers, reunites families, restores
the rule of law and promotes citizenship and civic participation. There is a large coalition mobilizing
to make their voices heard in the Senate and beyond.

We cannot wait any longer, we need real solutions and we want them now. Our families
cannot wait another year or two for reform; too tnany are already separated by borders or ripped
apart by deportations. Our economy cannot wait; the growth of our communities and the
dynamism of our economy demands a stable, legal, workforce with labor rights and protections.
Our border communities cannot wait; thete is already too much death, chaos, and Jawlessness. Our
childten cannot wait; too many are facing unsure futures without a clear path to being on the right
side of the law. Our nation cannot wait; we simply must have control over immigration in a post-
9/11 world with an immigration system that allows for a safe, legal, and orderly flow of people
across our borders on our terms.

*dok
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American Immigration Lawyers Association

The Border Protection, Antiterrorism, and Illegal Immigration Control Act of
2005 (H.R. 4437), as Amended and Passed by the House on 12/16/05
Section-by-Section Analvsis

Section. 1. Short Title and Table of Contents

The Act may be cited as the Border Protection, Antiterrorism, and Illegal Immigration Control
Act of 2005.

Section 2. Definitions

This section defines the term “State,” as it is used in titles [, TII, IV and V of the bill, to have the
same meaning given that term in section 2(14) of the Homeland Security Act of 2002.

Section 3. Sense of Congress on Setting a Manageable Level of Immigration
Section 3 expresses the sense of Congress that U.S. immigration and naturalization policy “shall
be designed to enhance the economic, social and cuitural well-being of the Umtcd States of

America.”
TITLE I. SECURING UNITED STATES BORDERS

Section 101: Achieving Operational Control on the Border

Section 101 would, not Jater than 18 months after the date of enactment of the Act, require the
Secretary of Homeland Security to take all actions necessary and appropriate to achieve and
maintain operational control over the entire land and maritime border of the United States, using
systematic surveillance systems, physical infrastructure enhancements, the hiring and raining as
expeditiously as possible of the additional Border Patrol agents authorized in the Intelligence
Reform and Terrorism Prevention Act of 2004 (Intelligence Reform Act), and increasing the
deployment of U.S. Customs and Border Protection (CBP) personnel. Section 101 also would
require the Secretary of Homeland Security to report to Congress annually on progress made
toward achieving and maintaining operational control over the border.

Section 102: National Strategy for Border Security

Section 102 would require the Secretary of Homeland Security to submit, within six months of
the date of enactment, a comprehensive plan for the systematic surveillance of the international
land and maritime borders of the United States. In addition, within one year of enactment, the
Secretary would be required to submit a National Strategy for Border Security to achieve
operational control over the international land and maritime borders of the United States. The
Secretary would be required to update the Strategy as needed and forward any such updates 1o
Congress within 30 days of same. Section 102 further provides that, in developing the National
Strategy, the Secretary shall consult with state, local and tribal authorities along the border, as
well as with appropriate private sector and nongovernmental organizations.
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Section 103: Implementatlon of Cross-Border Security Agreements

Section 103 would require the Secretary of Homeland Security to report on the implementation
of the cross-border security agreements with Mexico and Canada. The first report would be
required wnthm six months of the blil s enactment, with regular updates requlred thereafter.

Section 104: Bmmetnc Data Enhancements ' s

This section would require the Secretary of Homeland Secunty, not later than October 1, 2006,
and in consultation with the Attorney General and the Secretary of State, to enhance connectivity
between the IDENT and IAFIS fingerprint databases to ensure more expeditious data searches,
and collect all fingerprints from each alien required to provide fingerprints during his or her
enrollment in the national entry-exit system mandated by section 110 of the Hlegal Immigration
Reform and Immigrant Responsibility Act of 1996 (IIRIRA).

Section 105: One Face at the Border Initiative

Section 105 would require the Secretary of Homeland Security, not later than October 1, 2007, to
submit a report to Congress describing the “tangible and quantifiable benefits” of the One Face
at the Border Initiative, and identifying goals for and challenges to the increased effectiveness of

the Initiative.

Section 106: Secure Communication .

Section 106 would require the Secretary of Homeland Security to develop and implement a plan
to ensure clear and secure two-way communication capabilities, including the specific use of
satellite communications, between Border Patrol agents in the field, between agents and their
respective station offices, between agents and residents of remote areas along the border, and
between all Department of Homeland Security (DHS) border security agencies and state, local
and tribal law enforcement agencies.

Section 107: Port of Entry Inspection Persannel
This section authorizes the funding to hire 250 additional full-time active duty port of entry
inspectors for each of fiscal years (FYs) 2007 through 2010.

Section 198 Canine Detectlon Teams ;
Section 108 would require the Secretary of Homeland Security, in each of FYs 2007 through

2011, to increase by -at least 25 percent the number of trained detection canines for use at U.S.
ports of entry and along the international land and maritime borders of the United States, subject

to the availability of appropriations.

Secﬁun 109: Secure Border Initiative Financial Accountability

Section 109 would require the DHS Inspector General to review all contract actions related to the
new “Secure Border Initiative” with a value greater than $20 million to ensure compliance with
cost requirements, performance objectives, and timelines. Upon completion of such review, the
Inspector General must report his findings to the Secretary of Homeland Security.

Section 110: Border Patrol Training Capacity Review
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Section 110 would require the Comptroller General of the United States to conduct a review of
the basic training provided to Border Patrol agents by the DHS to ensure that. such training is
provided as efficiently and cost-effectively as possible.

Section 111: Airspace Security Mission Impact Review

Section 111 would require the Secretary of Homeland Security to submit a report to Congress
- within 120 days of the bill’s enactment detailing the impact the airspace security mission in the
National Capitol Region will have on the DHS’s ability to protect the U.S. borders.

Section 112: Repair of Private Infrastructure on Border

This section would authorize an initial appropriation of $50,000 for the Secretary of Homeland
security to retmburse property owners for costs associated with repairing damages to the
property owners’ private infrastructure as a result of illegal immigrant entry. Section 112 also
would require the Secretary to submit a leport to Congress deta:lmg the expenditures made
pursuant fo this section.

Section 113: Border Patrol Unit for Virgin Islands
Section 113 would require the establishment of at least one Boxder Patro! unit for the Virgin

Istands by September 30, 2006.

Section 114: Report on Progress in Trackmg Travel of Central American Gangs along'

International Border
Sec. 114 would require the Secretary of Homeland Security, within one year of enactment, to

report to Congress on DHS’s progress in tracking Central American gangs across the U.S.-
Mexican border.

Section 115: Collection of Data

Section 115 would require the Secretary of Homeland Security to compile data annually on the
number of unauthorized aliens taken into custody by the Border Patrol who are referred for
medical care to local U.S. hospitals or other health facilities, and the number who are then taken

into DHS custody after receiving treatment.

Section 116: Deployment of Radiation Detection Portal Equipment at United States Ports

of Entry
Section 116 would require the DHS to install radiation momtoung equipment at all ports of entry

and authorizes appropriations for same.

Secfton 117: Consultation with Businesses and Firms

This section would require the Secretary of Homeland Security to conduct outrecach with
‘members of the private sector, including business councils, associations, and small, minority-
owned, women-owned and disadvantaged businesses, to improve cost-effectiveness, maximize
productivity, and identify best practices in connection with the Secure Border Initiative and

enhancing border security.

Section 118: Sense of Congress Regarding Enforcement of Immigration Laws'

! This section was added to the bill on the House floor via an amendment by Rep. Sam Johnson {R-TX).
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Section 118 states the sense of Congress that the President, Attorney General, Seére_taxy of State,
Sccretary of Homeland Security, and other Department Secretaries should immediately use every
tool available to them to enforce the immigration laws of the United States.

Section 119: Securing Access to Border Patrol Uniforms® _ .
Section 119 would require that all Border Patrol uniforms be manufactured in the United States.

Section 120: US-VISIT® N L . .
Section 120 would require DHS, within one year of the bill’s enactment and in consultation with
the heads of other appropriate agencies, to submit to Congress a timeline for equipping all land
border ports of entry with the US-VISIT system, developing and deploying the exit component
of US-VISIT at all land border ports of entry, and making interoperable all immigration
screening systems operated by DHS. ' o

' Section 121: Voluntary Relocation Program Extension
Section 121 would extend the authority of agencies to pay the relocation expenses for certain

employees.

Section 122: Completion of Background and Securify Checks*
Section 122 would amend INA § 103 to prohibit the granting of adjustment of status or any other
immmgration benefit until all relevant security and background checks have been ‘satisfactorily

completed.

TITLE II. COMBATTING ALIEN SMUGGLING AND ILLEGAL ENTRY AND
PRESENCE

Section 201: Definition of Aggravated Felony

Section 201 would amend INA § 101(a)(43) to expand the definition of “aggravated felony” to

include all smuggling offenses, illegal entry and reentry crimes with a sentence of one year or

_ more, and solicitation and assistance in specified offenses.’ In addition, section 201(a)(4) would
put enhancements® and divisible statutes’ back in play and would reverse the burden of proof for

* This section was added to the bill on the House floor via an amendment by Rep. Rick Renzi (R-AZ).

? This section was added to the bill on the House floor via an amendment by Rep. Michael Castle (R-DE).

‘f This section was added to the bill on the House floor via an amendment by Rep. CHiff Steamns (R-FL).

> This provision affects cases holding that soliciting and aiding and abetting are not aggravated felonies, such as
Mertinez-Perez v. Gonzalez, 417 F.3d 1022 (9th Cir. 2005) (noting that aiding and abetting theft does not constitute
an aggravated felony); Penuliar v. Ashcrofi, 395 F.3d 1037 (9th Cir. 2005) (noting that aiding and abetting theft
does not constitute an aggravated felony); Leyva-Licea v. INS, 187 F.3d 1147, 1150 (Sth Cir. 1999) (conviction for
solicitation to possess marijuana not an aggravated felony because solicitation is not punishable under the Controlled
Substances Act). ‘ . . : . . :

® This provision overrules United States v. Corona-Sanchez, 291 F.3d 1201 (9th Cir. 2001) (conviction for petty
theft not an aggravated felony where two-year sentence imposed was due to application of recidivist sentence
enhancement; without such an enhancement, maximum possible sentence for petty theft under California law is six
months). )

7 This provision eliminates the cousts’ long-standing categorical approach to determining whether state-level
convictions constitute aggravated felonies. The categorical approach aliows the government to establish
deportability based only on the conviction record. At the same time, it protects against a second trial in the
immigration proceeding about the underlying facts of the crime. Under the categorical approach, if’ the statute of
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the latter.® This means that any offense in any part of the aggravated felony definition (not just
smuggling offenses) could be categorized as an aggravated felony even if the statute under which
the person was convicted is divisible and also includes non-aggravated felony conduct.

Section 202: Alien Smuggling and Related Offenses

Section 202 would expand the alien smuggling provisions of INA § 274 to include “offenses”
where the “offender” acts with knowledge of, or in reckless disregard of, the fact that the alien
lacks lawful permission to enter or remain in the U.S. This incredibly overbroad definition of
smuggling would criminalize the work of social service organizations, refugee agencies,
churches, attorneys, and other groups that counsel immigrants, treating them the same as
-smuggling orgapizations. In addition, family members and employers could be fined and
imprisoned for “harboring,” “shielding,” or “transporting” undocumented family members or
employees, filling our prisons with people who have done nothing more than try to reunite their
families, or help a worker, friend or client. Section 202 also mandates the seizure and {orfeiture
of any property, real or personal, that has been used to commit or facilitate the commission of a
violation of this section.

Section 203: Improper Entry by, or Presence of, Aliens
Section 203 would amend INA § 275 to create a new federal crime of “unlawful presence.”

Under current law, presence in the U.S. without valid status is a civil, not a criminal violation.”’

Section 203 defines the term broadly to mean “present in violation of the immigration laws or the
regulations prescribed thereunder,” essentially rendering every violation, however minor,

conviction encompasses conduct which does not meet the aggravated felony definition, the conviction will not be
deemed an aggravated felony. See. e.g., United States ex rel. Guarino v. Uhl, 107 F.2d 399 (2d Cir. 1939) (“the
deporting officials may not consider the particular conduct for which the alien has been convicted...”); Unifed States
ex rel. Zaffurane v. Corsi, 63 F.2d 757, 758-59 (2d Cir. 1933) (where the government alleges that an afien had been
convicted of a crime involving moral turpitnde, “neither the immigration officials nor the court reviewing their
decision may go outside the record of conviction to delermine whether in the particular instance the alien’s conducl
was immoral. And by the record of conviction we mean the charge (indictment), plea, verdict, and sentence.”). The
Supreme Court endorsed this approach in Tavlor v. United States, 495 U.S. 575, 602 (1990), in which the Court
siated that trial courts, in making sentencing decisions based on prior convictions, should “look only to the fact of
conviction and the statutory definition of the prior offense.”
® It is clearly established that the government must show by clear, unequivocal and convincing evidence that the
facts alleged as grounds for deportation are true. Woodby v. INS, 385 U.S. 276 (1966). Cours have consistently
“held this to mean that the goverament must prove through judicially noticeable evidence that the underlying facts of
a conviction met the statutory definition of an aggravated felony. See, e.g., Huerta-Guevara v. Asheroft, 321 F.3d
883 (9™ Cir. 2003) {govemment failed to meet its burden of showing that alien’s conviction was a *“theft offense”
within the meaning of 8 U.S.C. § 1101(a)(43)(G)); United States v. Harrison, 2004 U.S. Dist. LEXIS 3621, at *30
{govemnment failed to establish conviction of an aggravated felony where the statute of conviction criminalized
conduc! that qualified as a drug trafficking offense and conduct that qualified as an offense under the Controlled
Substances Act, but also encompassed offenses that did neither). This provision also allows the use of police
reports, court records, and presentence reports, which the Supreme Court has prohibited. Shephard v. United States,
125 S.Ct. 1254 (2005) {prohibiting use of police reports to delermine whether puilly plea defined by a non-generic
statute necessarily admitted elements of the generic offense; such inquiry is limited to “(he terms of the charging
document, the terms of a plea agreement or transcript of collogquy between judge and defendant in which the factual
basis for the piea was confirmed by the defendant, or 10 some comparable judicial record...”); see also United States
ex rel. Zaffarano v, Corsi, 63 F.2d 757, 758-59 (2d Cir. 1933) (only the record of conviction may be used to
determine whether an alien has committed a crime of moral turpitude, “[a]nd by the record of conviction we mean
the charge (indictment), plea, verdict, and sentence.™).
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technical or non-intentional, a federal crime.’ This section also would expand penalties for alicns
who illegally enter or who are present without authorization following convictions for certain
crimes, and double the penalties for marriage and immigration-related entrepreneurship fraud.

Section 204: Reentry of Removed Aliens o
Section 204 would roll back the various due process safeguards secured through judicial rulings
respecting reentry issues and would amend INA § 276 to create mandatory minimum sentences

for aliens convicted of reentry after removal.

 Section 205: Mandatory Sentencing Ranges for Persons Aidihg or Assisting. Certain |

Reentering Aliens o _ . N _
Section 205 would amend INA § 277 to impose upon persons who aid or assist certain aliens to
enter the U.S. the same sentences that the aliens themse!ve_s would receive.

Section 206: Prohibiting Carrying or Using a Firearm During and in Relation to an Alien
Smuggling Crime o

Section 206 would add smuggling crimes to the list of crimes for which the use or carrying of a
firearm during the commission thereof would result in criminal sentencing enhancements.

Section 207: Clarifying Changes

Section 207 would amend INA § 212(a)(6)(C)(ii} to expand, retrbaclively, the current provision -

rendering inadmissible aliens who have made false claims to U.S. citizenship to include aliens
who have made false claims to U.S. nationality.”® Section 207 also would provide that the DHS
shall have access to any information kept by any federal agency as to any person seeking a
benefit or privilege under the immigration law. :

Section 208: Voluntary Departure Reform ‘

Section 208 would amend INA § 240B to make various changes to the Voluntary Departure
laws. Specifically, this section would: reduce from 120 to 60 days the maximum period of
voluntary departure that can be granted before the conclusion of proceedings; require aliens
receiving a grant of voluntary departure before the canclusion of proceedings to post a bond or
demonstrate that such requirement would create serious hardship; and require aliens, in exchange
for vohmtary departure, to waive all rights to any further motion, appeal, application, petition, or
petition for review relating to removal or relief or protection from removal. If the alien chooses
to take a subsequent appeal, such appeal would invalidate the voluntary departure grant, as

? Such viclations would include lawful permanent residents who fail to report a change of address to the Department
of Homeland Security within ten days (see INA 237(a)(3)(A)), as well as university students on an F-1 visa who
drop below a full course load (see INA 237(2)(1(C) and implementing regs for F-1 students) or H-1B' workers who
get laid off and do not find new sponsorship within a small window of opportunity (sce INA 237(a)(1X}C) and
implementing regs for H-1Bs). In conjunction with Section 201 of this bill, such “crimes” could trigger “aggravated
felony™ liability, subjecting the individual to mandatory detention and virtuaily no relief from deportation,

' This section appears to be designed to overtum case law holding that the analogous criminal statute, 18 11.S.C.
§ 911 (“[wihoever falsely and willfully represents himself to be a citizen of the United States shal] be fined under
this title or imprisoned not more than three years, or both™ does not apply to those who claim U.S. nationality,
rather than citizenship. U.S. v. Karaonni, 379 F.3d 1139, 1140 (9th Cir. 2004) (holding that a noncitizen defendant
who had checked the box on Form I-9 attesting to being a “citizen or national of the United States™ had not violated
§ 911 because he might have been claiming to be a national). .
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would an alien’s failure to timely depart. Failure to timely depart would also subject the alien to
a 53,000 fine, render him ineligible for various immigration benefits for 10 years after his
departure, and preclude a reopening of the removal proceedings except to apply for withholding
of removal or protection under the Convention Against Torture. Section 208 would also
preclude cgurts from reinstating, enjoining, delaying, staying, or tolling the period of voluntary
departure.

Section 209: Deterring Aliens Ordered Removed from Remaining in the United States
Unlawfully and from Unlawfully Returning fo the United States after Departing
Voluntarily _ '

Section 209 would render individuals ordered removed who fail to depart the U.S. ineligible for
any discretionary relief from removal pursuant to a motion to reopen during the time they remain
in the U.S. and for a period of 10 years after their departure, with the exception of motions to
reopen to seek withholding of removal or protection against torture.

Section 210: Establishment of the Forensic Documents Laboratory"

Section 210 would require the Secretary of Homeland Security to establish a Forensic Document
Laboratory to collect information on the production, sale, distribution and use of fraudulent
documents and to report on the information collected to the relevant federal, state and local

agencies and ofticials.

Section 211: Section 1546 Amendments"

Section 211 wouid amend section 1546(a) of Title 18 U.S.C. (the statue governing the fraud and
misuse of visas and other documents) to add distribution of illegal documents to the list of crimes
specificd in the statute, thereby rendering individuals who distribute illegal documents eligible
for the same penalties as those who create, alter, or falsify any immigration-related document,

Section 212: Motions to Reopen or Reconsider’

Section 212 would amend INA § 240(c) to provide that the decision to grant or deny a motion to
reopen or a motion to reconsider is committed to the Attorney General’s discretion. Section 212
fusther amends INA § 240(c) to effect the time and numerical limits on motions to reopen or
reconsider in instances where an alien is fo be removed to an alternative country.

Y Section 208 would override established case law from several circuits and the BlA, including: Azarte v.
Askcroft, 394 F.3d 1278, 1289 (9th Cir. 2005) (holding that “in cases in which a motion to reopen is filed within the
voluntary departure period and a slay of removal or voluntary departure is requested, the voluntary departure period
is tolled during the period the BIA is considering the motion™); Sidikhonya v. Gonzales, 407 F.3d 950 (8th Cir.
2005); Kanivers v. Gonzales, 424 F.3d 330 (3d Cir. 2005) (applying Azarte’s reasoning to the pre-1IRIRA scheme,
and hoiding that “the pre-JIRIRA voluntary departure provision requires that aliens be afforded a reasonable
opportunity to receive a ruling on the merits of a timely-filed motion to reopen™); Barrios v. Atiorney General of
{15,399 F.3d 272, 278 (3d Cir. 2005); for re A-M-,23 1. & N. Dec. 737, 743 (BIA 2005) {emphasizing that “recent
statulory and regulatory changes have not altered the basic principie...that the timely filing of an appeal with the
Board stays the execution of the decision of the Immigration Judge during the pendency of the appeal and tolls the
ruoning of the time authorized by the Immigration Judge for voluntary departure™); Matter of Chouliaris, 161°1. &
N. Dec. 168 (BIA 1977). '

"* This section was added to the bill on the House floor viaa Manager's Amendment by Rep, F. James

Sensenbrenner (R-W1).

** This section was added to the bill on the House floor via an amendment by Rep. Bob Filner (ID-CA).

' This section was added to the bill on the House floor via the Sensenbrenner Manager’s Amendment.
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Section 213: Reform of Passport, Visa, and Immigration Fraud Offenses'®

Section 213 would make a variety of forms of passport, visa, and immigration fraud criminal
offenses, making even one instance of such a crime punishable by more than a year in prison
and, thus, making them aggravated felonies that would render pérsons so convicted inadmissible
and ineligible for immigration benefits. The section also would make such a crime that
victimizes immigrants a criminal offense punishable by imprisonment, -

Section 214: Criminal Detention of Aliens'®

Section 214 would create a rebuttable presumption that an alien rust be detained pénding trial if
the judicial officer finds that there is probable cause to believe that the alien has no lawful status
in the U.S,; is the subject of a final order of removal; or has committed certain felony offenses
under various sections of Txtle 18US.C.or under INA §§ 243, 274 275, 276, 277, or 278.

Section 215: Umform Statute of Limitations for Certam Imnugratmn, Naturallzatmn, and

Peonage Offenses’’
Section 215 would amend section 3291 of Title 18 U.S.C. to increase and harmonize the statute

of limitations for all immigration, naturalization, and peonage offenses to ten years.

Section 216: Conforming Amendment'®
Section 216 would broaden the definition of “aggravated f'elony at INA § I(Jl(a)(43)(P) to

inclade certain passport and other instances of document fraud.

Section 217: Inadmissibility for Passport and Immigration Fraud'®
Section 217 would amend INA § 212(a}(2}(A)(i) to render inadmissible individuals that have
committed an offense under chapter 75 of Title 18 U.S.C,, relating to passport and immigration

fraud.

Section 218: Removal for Passport and Immigration Fraud®
Section 218 would broaden INA § 237(a)(3)(BXiii) to render deportable 111d1v1duals who have
committed any offense under chapter 75 of Title 18 U.S.C., relating to passport and immigration

fraud.

Section 219: Reduction in Immigration Backlog®'

Section 219 would require the Director of U.S. Citizenship and Immigration Services (USCIS),

within six months of the bill’s enactment, to “undertake maximum efforts to reduce to the
greatest extent practicable the backlog in the processmg and adjudicative functions of USCIS,”
Potential initiatives could include measures such as increasing or transferring personnel to areas
with the largest potential for backlog, streamlining . paperwork processes and increasing
information technology and service centers.

B
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*! This section was added to the bill on the House floor via an amendment by Rep. Nydia Velazquez (D-NY).
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Section 220: Federa] Affirmation of Assistance in the Inumigration Law Enforcement by
States and Political Subdivisions of States™ ‘

Section 220 would “reaffirm the existing mherent authority” of states and Jjocalities to
investigate, identify, apprehend, arrest, detain, or transfer to federal custody aliens in the U.S. for
the purposes of assisting in the enforcement of iimmigration laws in the course of carrying out
routine duties. This section also would provide that nothing in the section may be construed to
require law enforcement personnel of a state or locality to report the identity of a victim of, or a
witness to, a criminal offense to the Secretary of Homeland Security for immigration
enforcement purposes or to arrest such victim or witness for a violation of U.S. mnnlgratlon

laws.

Section 221: Training of State and Local Law Enforcement Personnel Relating to the
Enforcement of Immlgratlon Laws®

Section 221 would require the Secretary of Homeland Security, within 180 days of the bill’s
enactment, to establish a training manual for state and local law enforcement personnel to train
such personnel in the investigation, identification, apprehension, arrest, detention, and transfer to
federal custody of aliens in the U.S., as well as an “immigration enforcement pocket guide” to
provide a quick reference on immigration issues during the course of duty. This section also
would require the Secretary of Homeland Security to make training for state and local law

enforcement personnel on immigration matiers available through as many means as possible, but.-

would add the caveat that such training would nof be a prerequisite to carrying out immigration
enforcement responsibilities.

Section 222: Financial Assistance to State and Local Police Agencies that Assist in the
Enforcement of Immigration Laws*!

Section 222 would authorize $250 million per fiscal year from which funds the Secretary of
Homeland Security could issue grants fo states and localities for procuring equipment,
technology, facifities, and other products that facilitate and are directly related to investigating,
apprehending, arresting, detaining, or transporting immigration law violators. To receive such a
grant, states and localities must have the authority to, and have in effect the policy and practice
to, assist in the enforcement of the immigration laws during the course of carrying out their
routine law enforcement duties.

Section 223: Institutional Review Program25
Section 223 would require the DHS to continue to operate, implement, and expand to all states
- the Institutional Review Program (IRP), which identifies removable criminal aliens in federal
and state correctional facilities. Section 223 also would require any state that receives federal
funds for the incarceration of criminal aliens to cooperate with officials of the IRP, expeditiously
and systematically identify criminal aliens in its prison and jail populations, and promptly
convey such information to officials of the program.

Section 224: State Criminal Alien Assistance Program (SCAAP)

*2 This section was added 10 the bill on the House floor via an amendment by Rep. Charlie Norwood (R-GA).
3
id.
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Section 224 would amend INA § 241(i)(5) to authorize SI billion in funding per fiscal year for
the State Criminal Alien Assistance Program (SCAAP) for fiscal years 2005 onward.

Section 225: State Authonzatlon for Assnstance m the Enforcement of Immlgratmn Laws
Encouraged”’

Section 225 would bar from the receipt of SCAAP fundmg states and localities that have in place
policies prohibiting local law enforcement officials from assisting or cooperating with federal
lmmxgrauon law enforcement personnei

TITLE IIl. BORDER SECURITY COOPERATION AND ENFORCEMENT

Section 301: Joint Strateglc Plan for United States Border Surveillance and Support

Section 301 would require the Secretary of Homeland Security and ‘Secretary of Defense to
develop a joint strategic plan to increase the availability of Department of Defense surveillance
equipment to assist with DHS surveillance activities conducted at or near the international land
and maritime borders of the United States. In addition, this section would require the Secretaries
to report to Congress within six months describing how the Department of Defense will assist
with border security surveillance operations. Finally, section 301 states that nothing in this
section will amend or alter the prohibition on the use of the Army or the Air Force as a posse
comitatus under section 1385 oftitle 18 U.S.C.

Sectien 302: Border Security on Protected Land

Section 302 would require the Secretary of Homeland Security, in consultation with the
Secretary of Interior, to evaluate border security vulnerabilities on land directly adjacent to the
international land border of the U.S. under the jurisdiction of the Department of Interior related

to the prevention of the entry of terrorists, other unlawful aliens, narcotics and other contraband,

The Secretary of Homeland Security would be required to provide additional border security
assistance as necessary based upon this evaluation.

Section 303: Border Security Threat Assessment and Information Sharing Test and
Evaluation Exercise

This section requires the Secretary of Homeland Security to design and carry out a national
border security exercise for the purposes of involving officials from federal, state, territorial,
local, tribal, and intemational governments and representatives from the private sector; testing
and evaluating the capacity of the United States to anticipate, detect, and disrupt threats to the
integrity of U.S. borders; and testing and evaluating the information sharing capability among
federal, state, territorial, local, iribal, and interational governments.

Section 304: Border Security Advisory Committee

Section 304 would establish a Border Security Advisory Committee to advise the Secretary of
Homeland Security on issues relating to border protection and enforcement.

Section 305: Permitted Use of Homeland Securlty Grant Funds for Border Securlty

Activities

*d,
T
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Section 305 would permit the Secretary of Homeland Security to allow recipients of certain
covered grants to use those funds to cover the costs of enforcing federal laws aimed at preventing
or responding to the unlawful entry of aliens into the U.S. if such activities are carried out under

agreemenl with a {ederal agency.

Section 306: Center of Excellence for Border Security

Seciion 306 would require the Secretary of Homeland Security to establish a university-based
Center of Excellence for Border Security, the activities of which would include conducting
research, examining existing and emerging border security technology and systems, and
providing education, technical, and analytical assistance for the Department of Homeland
Security to effectively secure the borders.

Section 307: Sense of Congress Regarding Cooperation with Indian Nations

Section 307 expresses the sense of Congress that the Department of Homeland Security should
strive to include as part of a National Strategy for Border Security recommendations on how to
enhance DHS cooperation with sovereign Indian Nations on securing the borders and preventing

terenist entry.

Section 308: Communicaﬁon Between Government Agencies and the Department of
Homeland Security®™

Section 308 would amend IIRIRA § 642 to prohibit the Attorney General from providing certain
grant funding to any federal, state, or local agency or entity that is in violation of that section,
(Section 642 bars federal, state, and local government entities or officials from prohibiting or in
any way restricting any government official or entity from sending to, or receiving from, the
DHS information regarding the citizenship or immigration status of any individual.)

Section 309: Red Zone Defense Border Intelligence Pilot Program”

This section would require the Secretary of Homeland Security and the Director of National
Intelligence to jointly establish a pilot program to improve the coordination and management of
intelligence and homeland security information provided to or utilized by the DHS relating to the
southwest international land and maritime border of the U.S.

TITLE IV. DETENTION AND REMOVAL

Section 401: Mandatory Detention for Aliens Apprehended at or Befween Ports of Entry

Section 401 would require the Department of Homeland Security (DHS), by October 1, 2006, to
detain all aliens apprehended at ports of entry or along the international land and maritime
borders of the U.S. until they are removed from the U.S. or a final decision granting their
- admission has been determined. The only exceptions to mandatory detention are reserved for
aliens who depart immediately, such as Mexican nationals who are voluntarily returned across
the border, and those paroled in on the basis of urgent humanitarian reasons or significant public
benefit. Section 401 also sets up an interim scheme which would begin 60 days after enactment.
Under the inferim regime, a person attempting to enter the U.S. illegally and apprehended at a
U.S. port of entry or along a land or maritime border could not be released pending proceedings

* This seclion was added to the bill on the House floor via an amendment by Rep. John Campbell (R-CA).
* This section was added 1o the bilt on the House floor via the Scnsenbrenner Manager’s Amendment.
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unless the DHS Secretary determines that the alien does not pose a national security risk ancl the
alien posts bond of at least $5,000. The pr0v151on makes an exception for Cubans.

Section 402: Expansion and Effective Management of Detention Facilities

Section 402 would require DHS to utilize fully all available detention facilities and all possible
options to cost effectively increase detention capacity, including temporary facilities, contracting
with state and local jails, and secure alternatives to detention.

Section 403: Enhanclng Transportatlon Capacity for Unlawful Aliens

This section would authorize the DHS Secretary to enter into contracts with prlvate entmes to
provide secure domestic transportation of aliens apprehended at of between ports of entry from
the custody of the Border Patrol to a detention facility and other locations as neccssary

Section 404: Denial of Admlsswn to Natmnals of Country Denymg or Delaymg Acceptmu
Alien

Section 404 would amend INA § 243(d) to authorlze the DHS Secretary, after consultation w1th
the Secretary of State, to deny admission to any citizen, subject, national, or resident of any
country that has denied or unreasonably delayed accepting the return of an alien ordered
removed from the U.S. This section of the INA currently allows the State Department (DOS) to
discontinue granting visas to individuals from such countries upon notification by the Attorney

* General of the delay or denial. Because the proposed amendment would not require the. DOS 10 .

cease issuing visas to. individuals of the countries in question, such persons could find
themselves at our borders with proper visas and have their entry subsequently denied by DHS
officials. In addition, no exception is made for asylum applicants, creating the potential for
individuals to be sent back to countries in which their lives could be in danger.

Section 405: Report on Financial Burden of Repatriation
Section 405 would require the DHS Secretary to submit an annual report to the Secretary of State
and Congress detailing the costs to DHS of repatriating aliens, and prov1dmg recommendations

for more a cost effective repatriation program,

Section 406: Training Program
This section would require the DHS Secretary to review and evaluate the training provided to
Border Patrol Agents and port of entry inspectors to ensure consistency in their referrals to an

asylum officer for credible fear determinations.

Section 407: Expedited Removal

Section 407 would expand the expedited removal provisions of INA § 235(b)(1)(A)(m) to aliens
other than Mexicans or Canadians who have not been admitted or paroled into the U.S. and who
are apprehended within 100 miles of an mtemanonal land border and within 14 days of entry.

This section would also broaden the “Cuban exception” (which currently excepts from expedited
removal Cubans arriving by air at a port of entry) to any Cuban present in the U.S. regardless of
place or manner of arrival. Section 407 includes no other exceptions to the expedlted removal
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policy, thus raising the likelihood thdt more and more individuals would be wrongly subjected to
this policy without recourse to relief.*®

Section 408: GAO Study on Deaths in Custody
Section 408 would require the Comptroller General of the United States to submit a report to

Congress within six months of the bill’s enactment on the deaths in custody of detainees held on

immigration violations by the Secretary of Homeland Security.

Section 409: Report on Apprehension and Detention of Certain Aliens™

Section 409 would require the Secretary of Homeland Security to report to Congress on the
number of undocumented aliens from noncontiguous countries who are apprehended at or
between ports of entry; the number of such aliens who have been deported since the date of
enactment; and the number of such aliens from countries identified as sponsors of terrorism. In
addition, section 409 expresses the sense of Congress that the Secretary of Homeland Security
should develop a strategy for entering into appropriate security screening watch lists the
appropriate background information of undocumented aliens from countries sponsoring

terrorism.

Section 4]0 Listing of Immigration Violators in the National Cr:me Informahon Center

Database™

Information Center (NCIC) database information on all aliens against whom a final order of
removal has been issued, all aliens who have signed a voluntary depariure agreement, all aliens
who have overstayed their authorized period of stay, and all aliens whose visas have been
revoked. The information would have to be provided to the NCIC within 180 days of the bill’s

passage.

TITLEYV. EFFECTIVE ORGANIZATION OF BORDER SECURITY AGENCIES

Section 501: Enhanced Border Security Coordination and Management

Section 501 would require the Secretary of Homeland Security to ensure full coordination of
border security efforts among the various DHS agencies and identify and remedy any failure of
coordination or integration in a prompt and efficient manner.

Section 502: Office of Air and Marine Operations

Section 502 would amend the Homeland Security Act to establish an Office of Air and Marine
Operations {(OAMOQ) within DHS, the primary mission of which would be to prevent the entry
info the U.S. of terronsts and other unlawful aliens, instruments of terrorism, narcotics, and other
contraband.

* The Section’s broad grant of unreviewable authority to remove persons within U.S. territory runs contrary to the
Constitution’s guarantee of due process, as repeatedly arliculated by the Supreme Court: “[T]he Due Process Clause
applies to all ‘persons” within the United States, including aliens, whether their presence here is lawfil, unlawful,
temporary, or permanent.” Zadvydas v. Davis, 533 U.S. 678, 693 (2001). “[A]liens who have once passed through
our gales, even illegally, may be expelled only afier proceedings conforming to traditional standards of fairness
cncompassed in due process of law.” Shaughiessy v. United States ex rel. Mezei, 345 U.S. 206, 212 (1953).
Thl‘i seclion was added to the bill on the House floor via an amendment by Rep. Michael Castle (R-DE).
T2 This section was added to the bill on the House floor via an amendment by Rep. Charlie Norwood (R-GA).
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Section 503: Shadow Wolves Transfer _

Section 503 would require the Secretary of Homeland Security to transfer to U.S. Immigration
and Customs Enforcement (ICE) all functions of the Customs Patrol Officers unit operating on
the Tohono O’odham Indian reservation (commonly known as the “Shadow Wolves™ unit).

TITLE VI. TERRORISTS AND CRIMINAL ALIENS

Section 601: Removal of Terrorist Aliens

Section 601 would render ineligible for withholding ‘of removal aliens who are deportable under

the broad definition of “terrorism,” including “any alien who-the Secretary of State, after
consultation with the Attorney General [or vice versa], determines has been associated with a
terrorist organization and intends while in the United States to engage solely, principally, or
incidentally in activities that could endanger the welfare, safety, or security of the United States.”
Section 601 would also expand the bars to asylum to include all of 212(a)(3)(B)i) and
(212)(a)(3)(F), thus making the asylum bar coextensive with the withholding bar. These changes
would apply retroactively to all aliens in removl, deportation, or exclusion proceedings and to
all applications pending on or filed atter the date of enactment of this legislation.

Section 602: Detention of Dangérous Aliens

Section 602 would amend INA § 241 to create a new “dangerous aliens” detention ground -

permitting indefinite detention for aliens who cannot be removed. Review of the new detention
provisions would be limited to the U.S. District Court for the District of D.C. **

Section 603: Increase in Criminal Penalties o ,
Section 603 would amend INA § 243 to increase penalties and set mandatory minimum
sentences for aliens who fail to depart when ordered removed, who obstruct their removal, or

who fail to comply with the terms of release pending removal.

Section 604: Precluding Admissibility of Aggravated Felons and Other Criminals

Section 604 would amend INA § 212(a) to render inadmissible aliens: who have been convicted
of offenses related to the misuse of Social Security numbers and cards, or fraud in connection
with identification documents; who at any time have been convicted of an apgravated felony;
who have procured citizenship unlawfully; who have been convicted of a crime of domestic
violence, stalking, child abuse, child neglect, or child abandonment; or who have violated a
protective order. It also would bar such aliens from seeking a waiver of inadmissibility.

* This provision seeks to invalidate Supreme Court precedents Zadvvdas v. Davis, 533 U.S. 678 {2001} and Clark v.
Martinez, 125 §.Ct. 716 (2005), by allowing for indefinite and patentially permanent detention. Zadvidas and Clark
hold that, where removal of a noncitizen is “a remote possibility at best,” Zadvydas at 690, indefinite civil detention
under the INA is an unconstitutional infringement of basic liberty principles built into the Constitution. By [imiting
extensions of the 90-day statutory removal period to six months, Zadvydas holds that indefinite, potentially
permarent civil detention is unconstitutional because “'the Due Process Clause applies to all ‘persons’ within the
United States, including aliens, whether their presence here is lawful, unlawful, temporaty, or permanent,” Zadvydus
2t 693. Clark interpreted the Zadvydas rule to apply to inadmissible noncitizens who cannot be removed, holding
that any distinction between the classes of immigrants “cannot justify giving the same deétention provision a different
meaning,” Clark a1 724, : :
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Sectien 605: Precluding Refugee or Asylee Adjustment of Status for Aggravated Felonies
Section 605 would amend INA § 209(c}) to bar asylees and refugees convicted of an aggravated
felony from adjustment of status. The amendments made by scction 605 would be retroactive.

Section 606: Removing Drunk Drivers™

Section 606 would require the DHS to take into custody any alien who is unlawfully present,
who is deportable on any grounds, and who is apprehended for driving while intoxicated, driving
under the influence or similar violation of state law, or for refusing to submit to a Breathalyzer
(or similar) test to determine blood alcohol content if the state or local officer who apprehends
the alien is covered by an agreement under INA § 287(g). In addition, this section would require
state and local law enforcement officers who apprehend for a drunk driving offense an individual
whom ihey have reasonable grounds to believe is an alien to check the various federal databases
to verify whether the person is an alien, and whether he is unlawfully present in the U.S. If the
check indicates that the individual is unlawfuily present, the law enforcement official (assuming
he or she is covered by a § 287(g) agreement) would be authorized to’issue a federal detainer to
maintain the alien in custody until the alien is convicted or transported to federal custody, and

the Secretary of Homeland Security would be required to reimburse the state or locality for such

transportation costs. If the database check indicates that the alien is lawfully present, the officer
would be required to take the alien into custody, notify the Secretary of Homeland Security of

- the arrest, and detain the alien until the Secretary determines what action he wishes to take.. .

against the alien.

Section 606 also would amend INA § 237(a)(2) to render deportable aliens who are unJawfully
present and who are convicted of driving while intoxicated, driving under the influence, or
simnilar violation of state law or who refuse to take a breathalyzer or other test. Finally, section
606 would require state motor vehicle administrators to share with the Secretary of Homeland
Security information about aliens’ convictions under this section (or their refusals to submit to a
breathalyzer test). Such information would also be required to be shared with other states, and
promptly entered into the NCIC database.”

Section 607: Designated Connty Law Enforcement Assistance Program

This section would authorize and reimburse local sheriffs in “designated counties™ (defined as “a
county any part of which is within 25 miles of the southern border of the United States”) to
enforce state and federal laws in their counties, including the immigration laws if authorized
under a written agreement pursuant to INA § 287(g), and to transfer aliens to federal custody.
Section 607 also would reimburse those Sheriffs for costs associated with detaining, housing and
transporting undocumented aliens whom they arrest.

Section 608: Rendering Inadmissible and Deportable Aliens Participating in Criminal
Street Gangs; Detention; Ineligibility from Protection from Removal and Asylum

Section 608 would render inadmissible and deportable aliens participating in “criminal street
gangs” (as defined under this section). Section 608 also would render such individuals ineligible

* This section was amended on the House floor via an amendment by Rep. Sue Myrick (R-NC). ,

3 Section 606 is an attempt to circumvent Leocal v. Asheraft, 543 US. 1 (2004), which recognized that driving
under the influence convictions which either do not have a mens rea component or require only a showing of
negligence in the operation of a vehicle are not “aggravated felontes.”
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for asylum, withholding of removal, and temporary protected status, and would subject them to
mandatory detention. In addition, section 609 would adopt procedures similar to those used by
the State Department to designate foreign terrorist organizations under INA § 219, to enable the
Attorney General to designate criminal street gangs for purposes of the immigration laws.

Section 609: Naturalization Reform

Section 609 would amend INA § 316 to bar the naturalization of anyone the Secretary of

Homeland Security determines, in the Secretary’s discretion, to have been at any time an alien
described in the INA’s terrorism-related inadmissibility and removability ‘provisions. The
Secretary’s determination could be based upon “any relevant information or evidence, including
classified, sensitive, or national security information,” and “shall be binding upon, and
unreviewable by, any court exercising jurisdiction under the immigration laws over any
application for naturalization.”. In addition, section 609 would prevent aliens in removal
proceedings from naturalizing while those proceedings are pending, and require that conditional
- permanent residents have the conditions on their residence removed before they can be

naturalized. As to the latter point, there are currently many FB-5 conditional permanent
residents whose applications to remove the conditions on their residency have been pending for
years due to agency disorganization, who are arguably eligible to naturalize under current law.
Section 609 of the bill would preclude that. Section 609 would also gut the right to apply to the
district court in the face of naturalization adjudication delays. INA § 336(b) currently provides

that if the naturalization interview has occurred, and 120 days have passed without a decision .

(for whatever reason), the applicant may apply to the U.S. district court for a hearing on the
- matter. The court can choose to adjudicate the application, or remand the matter to the DHS for

further action.*®

Section 609 would effectively eliminate this ability to get a decision in defayed citizenship cases.
While it appears to just shift the wait time from 120 to 180 days, in reality the clock would never
start, as section 609 also allows the DHS to define by regulation an “interview” or “examination”
to be continuing until a final decision. This is a tactic DHS tried successfully in a court in
Virginia recently, but other courts have rejected this as vitiating the 120-day rule completely.
Moreover, under section 609 the only power the court would have would be to remand the case
to DHS; the bill thus strips the court of the ability to grant the application after reviewing the
record. As noted above, current law gives the court the option to remand the case to the agency
for further action, where appropriate, e.g., if the court wanted more background check
information completed.”’ '

.Finally, section 609 would provide that “No court shall have jurisdiction to determine, or to
review a determination of the Secretary made at any time regarding, for purposes of an
application for naturalization, whether an alien is a person of good moral character...” Recent

* Historical note: Prior to 1990, the statute provided that the courts would decide naturalization applications after
the applicant applied to INS for a recommendation on his or her citizenship application. In IMMACT 90, Congress
decided to make it a more administrative process, and shifted to INS the power to decide the application as an initial
matter, but preserved a role for the courts if INS did not do so within 120 days of the interview. _

3 See, e.g., United States v. Hovsepiun, 359 F.2d 1144, 1160 (9th Cir. 2003) (“Congress intended to vest power to
decide languishing naturalization applications in the district court alone, unless the court chooses to *remand the
matter’ to the INS, with the conrt 's instructions™). :
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litigation demonstrates that the DHS often gets good moral character decisions wrong. Absent
judicial review, the agency will be able to continue this erroneous process unfettered.®

Section 610: Expedited Removal for Aliens Inadmissible on Criminal or Security Grounds
Section 610 would authorize the Secretary of Homeland Security to use expedited removal
proceedings to determine madmissibility under INA § 212(a)(2) and issue an order of removal
with respect to an alien who has not been admitted or paroled, has not been found to have a

- credible fear of persecution pursuant to the procedures set forth in § 235, and is not eligible for a
waiver of inadmissibility or relief from removal. In addition, section 610 would cut from 14 to 7
days the prohibition on executing such a removal order designed to allow the alien an
opportumty to seek judicial review. -

Section 611: Techmical Correction for Effective Date in Change in Inadmissibility for

Terrorists Under REAL ID Act
Section 611 purports to “clarify” that the amendments made in the terrorist grounds of removal

in"the REAL ID Act are to be applied to aliens in all removal, deportation, and exclusion cases,
regardless of when those cases were initiated.

Section 612: Bar to Good Moral Character

Section 612 would amend the definition of “good moral character” at INA § 101(f) to preclude
from a finding of good moral character anyone described in the terrorism- or security-related ™

grounds of INA §§ 212 and 237. Section 612 also would allow an aggravated felony conviction
to bar a person from a finding of good moral character even if the crime was not classified as an
agpravated felony at the time of conviction. In addition, section 612 would allow the DHS and
the Attomey General to base a discretionary finding that a person is not of good moral character
on conduct by the applicant that took place outside the statutory period for which good moral
character must be established, effectively increasing the good moral character eligibility
requirement from five years to a lifetime.”® Finally, section 612 would bar naturalization for all
applicants convicted of “aggravated felonies” (a term of art that is more misleading than
instructive, as it can include misdemeanors, and many crimes that most people would not
consider “aggravated”) where the conviction was prior to November 29, 1990 (the effective date
of the Immigration Act of 1990). Current law and regulations provide that there is no bar to

¥ By strictly limiting the circumstances in which a noncitizen can appeal a denial of naturalization, Section 609
defeats the policy objectives behind the Immigration Act of 1990, namely to increase “the consistency and fairness
of naluralization decisions,” and *to give naturalization applicants the power to choose which forum would
adpudicate their applications,™ Hovsepian at 1163-64. Finally, section 609(f) alters the burden of proof in court cases
challenging denials of naturalization, thereby undermining the role of the courts in determining citizenship.

-% This provision appears to be an attempt to overturn a recent en banc 9th Cir decision in Hovsepian, 422 £.3d 883
{(9th Cir 2005), which held that since citizenship required good moral character for only the past five years, if the
applicant showed he met that requirement, the DHS could not deny based on an offense prior to the five-year period.
As the Hovsepian court stated, “To hold otherwise would sanction a denial of citizenship where the applicant’s
misconduct...was many years in the past, and where a former bad record has been fellowed by many years of
exemplary conduct with every evidence of reformation and sebsequent good moral character. Such a conclusion
would require a holding that Congress had enacted a legislative doctrine of predestination and eternal damnation,
whereas the statutes contemplate rehabilitation.” Sve also Repouille v. US., 165 F.2d 152, 153 (2d Cir. 1947), and
Kligv. U.S., 296 F.2d 533, 535 (2d Cir. 1961) (holding that GMC determinations in naturalization applications “are
made on a case by case basis in accordance with the *generally accepled moral conventions current at the fime™).

17

85



naturalization where the conviction occurred before that date, assuming that the applicant can
show the five-year good moral character requirement.* '

Section 613: Strengthening Definitions of “Aggravated Felony” and “Conviction”

Section 613 would amend INA §101(a)(43)(A) to state that sexual abuse of a minor is an
aggravated felony for immigration purposes “whether or not the minority- of the victim is
established by evidence contained in the record of conviction or by evidence extrinsic to the
record of conviction,” In addition, and more noteworthy, section 613 would provide that “any
reversal, vacatur, expungement, or modification to a conviction (or of a sentence or conviction
record) that was granied to ameliorate the consequences of the conviction, or was granted for
rehabilitative purposes, or for failure to advise the alien of the immigration.consequences of the
guilty plea” will have no effect on the immigration consequences resulting from the original

conviction. Moreover, the alien would have the burden of demonstrating that the reversal,

vacatur, expungement, or modification was not so granted. This change would be made
retroactive. !

Section §14: Deportabiﬁty for Criminal Offenscs :
Section 614 would render removable aliens who have procured citizenship unlawfully (or
attempted to do so) as well as aliens convicted of offenses relating to the misuse of social

security numbers and cards or fraud in connection with identification documents. Once again, .

this section would be made retroactive.

Section 615: Declaration of Congress*

Section 615 would declare Congress’s condemnation of rapes by smugglers along the
international land border of the U.S. and would urge in the strongest possible terms the
govemment of Mexico to work in coordination with the DHS to take immediate action to prevent

such rapes from occurring.

Section 616: Report' on Criminal Alien Prosecution™
Section 616 would require the Attorney General to report annually on the status of crimina) alien
prosecutions, including prosecutions of human smugglers. -

Section 617: Determination of Imamigration Status of Individuals Charged with Federal
Offenses™

“© This provision also alters Congress’s judgment in 1990 not to make new bars to citizenship retroactive and instead
reaches back to pre-1990 conduct to bar citizenship fifteen years later, without any rationale that could meet due
process standards. : ' , ,
" Section 613 ignores violations of the requirement that a plea be knowing and voluntary and permits immigration
proceedings 10 proceed on the basis of constitutionally suspect pleas. In addition, it reverses standards established
by the BIA and the cousts. See, e.g. In re Cota-Vargas, 23 1. & N. Dec. 849 (BIA 2005) (not looking behind court’s
decision to reduce a sentence); /n re Pickering, 23 1 & N 621 (2003)(finding a conviction despite vacatur that was
solely for immigration purposes); Matter of Redriguez-Ruiz, 22 1 & N 1378 (BIA 2000)(conviction that had been
vacated on the merits pursuant to Article 440 of the New York Criminal Procedure Law did not constitute a
conviction for immigration purposes within the meaning of the statute); Lujan-Amendariz v. ING, 222 F.3d 728 (9th
Cir. 2000) (holding that conviction expunged under the Federal First Offender Act does not serve as a conviction
under IHA 101(48)). _ S . -
“* This section was added to the bill on the House floer via an amendment by Rep. Ginny Brown-Waite (R-FL).
:: This section was added to the bill on the House floor via the Sensenbrenner Manager’s Amendment.

d. - '
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Section 617 would require that, beginning 1wo years after the date of the bill’s enactment, the
office of the United States Attorney that is prosecuting a criminal case in federal court must
determine, within 30 days of filing the initial case pleadings, whether the defendant(s) in the case
is lawfully present in the U.S., and must report the results of such determination to the court.

Section 618: Increased Criminal Penalties for Document Fraud and Crimes of Violence®
Section 618(a) would increase the criminal penalties for various types of document fraud
offenses. Section 618(b) would enhance the penalties for aliens who are unlawfully present in
the U.S. and who are convicted of crimes of violence or drug trafficking offenses. This section
also would enhance the penalty for an alien who was previously ordered removed and commits a
crime of violence or a drug traf’ﬁcking offense.

Section 619: Laundering of Monetary Instruments*®
Section 619 would add human trafficking and human smuggling to the list 01" predicate acts
under the federal money laundering statute.

TITLE VII. EMPLOYMENT ELIGIBILITY VERIFICATION

Section 701: Employment Eligibility Verification System

Section 701 and the entire title would make major revisions o the employment eligibility
verification regime contained in Section 274A of the INA. This section seeks to amend
§274A(b) by requiring the Secretary of Homeland Security to create a system for telephonic or
electronic verification of an individual’s employment authorization. It would require the system
to provide verification or tentative non-verification of an individual’s identity and employment
eligibility within 3 days of the inquiry and, in the case of tentative non-verification, a secondary
process for final verification or non-verification within 10 days. The Commissioner of Social
Security and the Secretary of Homeland Security would be responsible for developing a process
for comparing the names against the respeclive databases to ensure timely and accurate
responses to employer inquiries. When a single social security account number has been
submitied in a way that suggests potential fraudulent use of the number, the Secretary of
Homeland Security would be obligated to investigate.

This provision states that the information contained in this database cannot be used by the
government for any purpose other than as provided for in this section and it states that this
section does not authorize issuance of a national identity card. This section would prohibit class
actions challenging problems with the verification mechanism and would limit claims for relief
1o the mechanism established in the Federal Tort Claims Act. It also would immunize from
liability anyone who takes action in good faith reliance on information provided through this

system.

This section would repeal §274A(d) relating to evaluation of and chanpes to the current
employment verification system.

Section 702: Employment Eligibility Verification Process

 This section was added to the bill on the House floor via an amendment by Rep. John Shadegp (R-AZ).
%
Id.
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Section 702 sets out the steps that an employer would have to undertake to be eligible for a good
faith affirmative defense to liability for hiring or employment of unauthorized workers. It would
obligate employers to seek verification under the new system within 3 working days of new hires
or pursuant 1o the schedule set forth elsewhere in this title for previous hires. It also would create
some limited exceptions to these requirements for failures of the verification system.

This section would revise the attestation process that employers and employees (both citizens

and noncitizens) must follow in connection with verifying employment authorization. It would |

maintain the requirement that employers examine the individual’s authorizing documentation
(e.g., U.S passport or other authorizing documents prescribed by the Secretary of Homeland
Security). It also would amend the retention of verification forms requirements to conform to the
new verification system procedures while keeping the same basic timeframes intact (three years
after the date of hiring or one year after date of termination). :

In the event of a tentative non-verification, the individual for whom verification is sought would
have to seek secondary verification pursuant to the process established in Section 701 (above). If
the individual chooses not to contest the tentative non-verification within the time period
allowed, the non-verification would become final. An employer would not be permitted to
terminate an individual (for reasons relating 1o non-confirmation of identity and employment
authorization) until a tentative non-verification becomes final,

Section 703: Expansion of Employment Eligibility Verification System to Previously Hired
Individuals and Recruiting and Referring

This section would establish requirements for employers to verify the identity and employment
eligibility of previously hired employees. Employers would be authorized to use the system on a
voluntary, nondiscriminatory basis to verify previous hires two years after enactment of this
legislation. Federal, state, and local governmental entities and private employers in specified
fields (relating to critical infrastructure) would be required to verify all previous hires within
three years of enactment of this legislation. All other employers would be required to use the
new system to verify the identity and employment eligibility of individuals not previously
verified within six years of enactment. ‘

Section 704: Basic Pilot Program - _ :
Section 704 would revise the date upon which the basic pilot program for employment
verification systems becqmcs mandatory to two years after enactment of this legislation.

Section 705: Hiring Halls ' :

This section would define “recruit or refer”” for purposes of triggering obligations under this title
to verify identity and employment eligibility. ‘Refer’ would be defined as the act of “sending or
directing a person or transmitting documentation or information to another, directly or indirectly,
with the intent of obtaining employment in the United States for such person.” It would generally
limit the definition to individuals seeking remuneration for such referral but it would ENCOMpass
union hiring halls as well. ‘Recruit’ would be defined as “the act of soliciting a person, directly
or indirectly, and referring the person to another with the intent of obtaining employment for that
person. The same limitations and exceptions to those limitations would apply.

20

88




Section 706: Penalties

This section would significantly increase the civil penalties for hinng, recruiting, and referral
violations, For the first violation, it would establish a minimum penalty of $5,000 for cach
unauthorized alien with respect to whom a violation occurred. For entities previously subject to
cease and desist orders under this section, it would raise the minimum penalty to $5,000 and the
maximum penalty to $10,000 for each offense. For entities previously subject to more than one
such order, the minimum penalty would be raised to $25,000.

The civil penalty levels for paperwork violations would also be significantly increased.
Paperwork offenses, including failure to use the new verification system, would be subject to a
minimum $1,000 penalty and maximum $25,000 penalty. This section also would establish a
scheme for mitigating the penalty structure by reducing the amounts in question based on the
size of the employer.

This section wonld increase dramatically the criminal penalties for entities engaged in a pattern
or practice of hiring and employing unauthorized workers. It would raise the maximum fine
from $3,000 10 $50,000 for each unauthorized worker and would establish a minimum period of
imprisonment of one year (the maximum period under current law is six months).

Section 707: Report on Social Security Card-Based Employment Eligibility Verification
This section would require the Commissioner of Social Security, in consultation with the
Secretaries of the Treasury and Homeland Secunty and the Attorney General, to submit a report
to Congress evaluating a list of proposed requirements and changes, including: making social
security cards with encrypted, machine-readable electronic identification strips and a digital
photograph; creating a unified database to be maintained by DHS and including data from the
SSA and DHS specifying work authorization of all individuals; and requiring all employers to
verify employment eligibility using the new social security cards through a phone, electronic
card-reading, or other mechanism.

Section 708: Extension of Preemption to Required Construction of Day Laborer Shelters*’

Section 708 would amend INA § 274A(h)(2) to preclude states from requiring business entities
to provide, build, fund, or maintain a shelter, structure, or designated area for use by day laborers
at or near their places of business or take other steps to facilitate the employment of day laborers

by others.

Section 709: Effective Date ‘
Section 709 provides that the amendments contained in this title would take effect on the date of

enactment, except that the requirements of persons and entities to comply with the employment
eligibility verification process would take effect two years after the date of enactment. '

Section 710: Limitation en Verification Respounsibilities of Commissioner of Social
Stm:urii‘.:,f"8

“? This section was added to the bill on the House floor via the Sensenbrenner Manager’s Amendment.
! This section was added to the bill on the House floor via a self-executing amendment by Rep. William Thomas

(R-CA).
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Section 710 would authorize the Social Security Administrator to carry out his duties with
respect to the Employment Eligibility Verification system established in Title VII of the bill only
to the extent that the Secretary of Homeland Security has provided, in advance, funds to cover
the Commissiorier’s full costs in carrying out those responsibilities. Section 710 also would
prohibit funds from the Federal Old-Age and Survivors Insurance Trust Fund or the Federal
Disability Insurance Trust Fund from- bemg used to carry out such respons1b1htlcs.

Section 711: Report on Employment Ehglblllty Verification System

Section 711 would require the Secretary of Homeland Security, within one year of the bill’s
enactment and one year thereafier, to report to Congress on the progress and problems associated
with xmplemcntanon of the Employment Eligibility Verification System, mcIudmg 1nformat10n
relating to the most efficient use of the systcm by small busmesscs

TITLE VIIL IMMIGRATION LITIGATION ABUSE REDUCTION

. Section 801: Board of Immigration Appeals Removal Order Authority

This section, which deals with when a BIA order becomes final, seeks to reverse 9™ circuit
precedent “requiring the BIA to remand cases in which it has reversed an 1J [immigration judge]
decision granting an alien relief back to the IJ for entry of the decision.” See Noriega-Lopez v.
Asheroft, 335 F.3d 874, 881 (9th Cir. 2003). This section would amend INA§ 101(a)(47), which
has been interpreted as only permitting immigration judges to enter orders of: deponatlon or
removal, and would make the order final when the BIA decision is issued.

Section 802: Judicial Review of Visa Revecation

Section 802 would amend INA § 221(j) to eliminate completely judicial review over claims or
challenges arising from the revocation of a visa after the holder of the visa has entered the U.S.,
thereby removmg any judicial oversight over consular decisions. As background, the House, in
last year’s Intelligence Reform Bill, made visa revocation a ground of removal, but the Senate
added in conference a clause allowing aliens facing removal to seek judicial review of their visa
revocations. This section would reverse the Senate’s attempt to 1nject a measure of due process

into the revocation Process. 50

Section 803: Reinstatement
Section 803 would negate various circuit court rulings that prohibit reinstatement of removal

without a hearing, or permit certain applications for adjustment of status, by amending INA
§ 241(a)(5) to state that reinstatement applies “regardless of the date of the original order or the
date of the reentry™" “and shall not require proceedings before an immigration judge under INA

* 'I'I'us section was added to the bill on the House fioor via an amendment by Rep. Jeb Bradley (R-NH).
* By precluding review in any court, including review of narrow legal issues, section 802 seeks 1o reverse decisions
that have allowed such review, such as Ana Intern., Inc. v. Way, 393 F.3d 886 (9th Cir. 2004) and Knoetze v. U.S,

Dept. of State, 634 F.2d 207 (5th Cir. 1981).

' In Fernandez-Var gas v. Asheroft, 394 F3d 881 (10th Cir. 2005), cert. granted, 126 S.Ct. 544 (2005), the -

Supreme Court is considering whether the lllegal Immigration Reform and Immigrant Responsibility Act of 1996
can be applied retroactively to eliminate relief from removal for persons who re-entered the United States before
1996. If enacted, it would affect court decisions in Castro-Cortez v. INS, 239 F.3d 1037, 1050-53 (9th Cir. 2001)
(Congress unambiguously intended for INA § 241(a)(5) to be applied only to previously deperted aliens who re-
entered the country after the effective date of the statute); Bejjani v. INS, 271 F.3d 670, 676-77 (6th Cir. 2001)
{same); Arevalo v. Asherofi, 344 F.3d 1 (Ist Cir. 2003) (INS reinstatement under 241(a)(5) negating pre-TIIRIRA
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section 240 or otherwise.”> Such reinstatement also would preclude adjustment of status under

245(i). In addition, section 803 would amend INA § 242 to restrict any judicial review on the

issue of reinstatement to the United States Court of Appeals for the District of Columbia Circuit
~and {0 limit the issues available for review.,

Section 804: Withholding of Removal :

Section 804 would import the REAL ID Act’s “at least one central reason” requirement into the
withholding statute by amending INA § 241(b)(3) to preclude a grant of withholding of removal
unless the alien can establish that his or her life or freedom would be threatened in the country in
question, and that race, religion, nationality, membership in a particular social group, or political
opinion would be at least one central reason for such threat. The provision would be effective
retroactive to the date of the REAL ID Act’s passage into law (May 11, 2005).

Section 805: Certificate of Reviewability

Section 805 would implement an unprecedented, single-judge certification process for judicial
review of orders of removal, so that circuit court review is no longer available unless a single
judge determines that the petitioner has “made a substantial showing that the petition for review
is likely to be granted” and issues a “certificate of reviewability.” Specifically, section 805
would amend INA §242(b)(3) so that a petitioner’s brief is reviewed by a single court of appeals

judge who must issue a “certificate of reviewability” before the case can proceed to a panel for,

review. The decision of the single judge denying the petition for review would be unreviewable.
In addition, if the judge fails to issue such a certificate within 60 days (with certain limited
extensions available), the petition for review would be deemed denied. If no certificate of
reviewability is issued, any stay of removal would dissolve automatically, the government would
not be required to file its brief, and the petitioner could be removed without further recourse. 5

Section 806: Waiver of Rights in Nommmlgrant Visa Issuance

Section 806 would prolnbu the issuance of a nonimmigrant visa unless the applicant first waives
his or her right to any review or appeal of an immigration officer’s decision at the port of entry
as to the alien’s admissibility, and gives up his or her right to contest, other than on the basis of
an application for asylum, any action for removal of the alien. This would require any person
who wishes to enter the United States as a nonimmigrant to give up the right to a hearing before

pending adjustment after an illegal reentry, has an impermissibly retroactive effect); Sarmiento-Cisneros v. United
States AG, 381 ¥.3d 1277, 1284 (111h Cir. 2004) (adjustment application filed before the effective date of IIRIRA
not aifected by § 241{a)}{5}'s elimination of the availability of discretionary reliel because would attach a “new
disability to a completed transaction™); Ahware=-Portillo v. Asherofi, 280 F.3d 858 (8th Cir. 2002) (limiting
relroactive application of portions of reinstatement rule).

52 1t is the implementing regulation governing the process under § 241(a)(5), which eliminates the basic procedural”
safeguards, that has been found objectionable. Under 8 C.F.R. § 241.8(a) (1999), a person charged with illegal
reeatsy under § 241(a)(5) has no right to a hearing before an immigration judge. Rather, an immigration officer
alone makes Lhe relevant inquiries and decides whether to issue a reinstatement order. 8 C.F.R. § 241.8(a)}(1)-(3).
 Section 805 ignores what courts have identified as the primary problem leading to a substantial number of
appeals. As Judge Posner recently found, “the adjudication of [immigration] cases at the administrative level has
fallen below the minimum standards of legal justice.” Bensilame v. Gonzales, No. 04-1339 (7th Cir. Nov. 30, 2005)
{compiling statistics for nine months in 2005 and finding that the Court reversed 40 percent of 136 petitions for
review in imimigration cases as compared with 18 percent in other cases where the government was the appellee).
Section 805 does nothing to improve the very poor performance of the Board of Immigration Appeals, while
undermining the ability of the courts to perform their constitutional function.
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an immigration judge in the event that he or she is later charged with any immigration violation,
and would jeopardize any opportunity a nonimmigrant might have to obtain cancellation of
removal, adjustment of status, or any relief from removal other than asylum, ini an impartial
-~ hearing before an immigration judge.™ B '

_ Section 807: Clarification of Jurisdiction on Review™ |
Section 807 would bar judicial review of removal orders for certain criminal aliens as well as
review of discretionary decisions by the Attorney General and DHS Secretary. - '

Section 808: Fees and Expenses in Judicial Proceedings® |

Section 808 would amend INA § 242 to preclude courts from awarding fees or other éxpenses to
an alien based upon the alien’s status as a prevailing party in any proceedings relating to an order
of removal unless the court of appeals concludes that the Attomney General’s determination that
the alien was removabie under INA §§ 212 or 237 was not substantially justified.

TITLE IX. PRESCREENING OF AIR PASSENGERS®

Section 901: Immediate International Passenger Prescreening Pilot Program

Sec. 901 would require the Secretary of Homeland Security, within 90 days of enactment, to
initiate a pilot program to evaluate the use of automated systems for the immediate prescreening
of passengers on flights bound for the U.S. :

TITLE X. FENCING AND OTHER BORDER SECURITY IMPROVEMENTS®

Section 1001: Findings
Section 1001 would make various congressional findings concéming border crossing deaths,

narcotic smuggling along the Southwest border, and illegal border crossings.

Section 1002: Construction of Fencing and Security Improvements in Border Area from

Pacific Ocean. to Gulf of Mexico = -
Section 1002 would amend the IIRIRA to require DHS to construct two layers of reinforced
fencing as well as additional physical barriers, roads, lighting, cameras and sensors in' five
different zones along the U.S. border with Mexico. B

Section 1003: Northern Border Study

¥ The sponsor’s summary of the bill contends that this provision is analogous to the waiver of due pracess rights.
_required under the existing Visa Waiver Program. This analogy is disingenuous at best, as this provision would

adversely affect all nonimmigrants, including H-1B and L-1 visa holders, students, exchange visitors, journalists,

diplomats, treaty traders, fiancés, spouses of United States citizens entering on K visas, athletes, entertainers, certain

aliens with extraordinary ability, cultural exchange visitors, religious workers, witnesses, and victims of trafficking.

The entry of these individuals is nor analogous to that of tourists who, in exchange for being admitted visa-free for a

period of 90 days, agree to waivé their right to' a removal hearing. S '

** This section was added to the bill on the House floor via an amendment by the Senscnbrenner Manager’s

Amendment. : : : )

56 id ]

%7 This title was added to the bill on the House floor via an amendment by Rep. Peter DeFazio (D-OR).

% This title was added to the bill on the House floor via an amendment by Rep. Duncan Hunter (R-CA).
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Section 1003 would require the Secretary of Homeland Security to conduct a study on the
necessity and feasibility of building a state-of-the-art barrier system along the northem
international land and maritime border of the United States, and to present the results of the
stady to Congress within one year of the bill’s enactment.

Section 1004: Sense of the Congress
Section 1004 expresses the sense of Congress that the Secretary of Homeland Security shall take

all necessary steps to secure the southwest international border for the purpose of saving lives,
stopping illegal drug trafficking, and halting the flow of illegal entrants into the U.S.

TITLE XI. SECURITY AND FAIRNESS ENHANCEMENT®

Seefion 1101: Short Title
Section 1101 would designate the following short title for Title XI: the Security and Fairness

Enhancement (SAFE) for America Act of 2005.

Section 1102: Elimination of the Diversity Immigrant Program
Sectien 1102 would eliminate the diversity visa program as of October 1, 2006.

TITLE XII. OATH OF RENUNCIATION AND ALLEGIANCE®

Section 1201: Oath of Renunciation and Allegiance

Section 1201 would require the Secretary of Homeland Security, in cooperation with the
Secretary of State, to notify foreign embassies when one of their nationals naturalizes and takes
the oath of allegiance to the U.S. This section would also codify the current oath of renunciation

and allegiance.

TITLE XIII. ELIMINATION OF CORRUPTION AND PREVENTION OF
ACQUISITION OF IMMIGRATION BENEFITS THROUGH FRAUD®

Section 1301: Short Title
Section 1301 would designate the following short title for Title XIII: the Taking Action to Keep

Employees Accountable in Immigration Matters (TAKE AIM) Act of 2005.

Section 1302: Findings
Section 1302 would make a number of congressional findings with respect to immigration
benefits fraud.

Section 1303: Structure of the Office of Security and Investigations
Section 1303 would provide that the Director of the newly created Office of Security and

Investigations (OSI) would report directly to the Director of USCIS. -

) This title was added to the bill on the House floor via an amendment by Rep. Bob Goodlatte (R-VA).'
® This title was added to the bill on the House floor via an amendment by Rep. Jim Ryun (R-KS}),
*! This title was added to the bill on the House floor via 2n amendment by Rep. Ed Royee (R-CA).

25

93



Section 1304: Authority of the Office of Security and Inveshgatmns to Investigate Internal
Corruptmn

‘Seclmn 1304 would set forth the broad powers of the 051 Dlrector mcludmo sole authonty to
receive, process, dispose of administratively, and investigate any criminal or noncriminal
violations of the Immigration and Nationality Act, or title 18 U.S. Code, that are alleged to have
been committed by any officer, agent, employee, or contract worker of USCIS, and that are

-referred to USCIS by the DHS Inspector General.

Section 1305: Authorlty of the Off' ce of Securlty and Investlgatlons to Detect and

Investigate Imm:gratlon Benefits Fraud

Section 1305 would give the OSI the authority to conduct fraud detectlon operations, including
data mining and analysis; investigate any criminal or noncriminal allegations of violations of the
INA or title 18, US.C, that ICE declines to investigate; turn over to a U.S. Attorney for
prosecution evidence that tends to establish such violations; and engage in information sharing,
partaerships, and other collaborative efforts with any federal, state or local law enforcement
entity, foreign partners, or other entity within the intelligence community.

Section 1306: Increase in Full-Time Office of Security and Investigations Personnel
Section 1306 would require the OSI Director, in each of fiscal years 2007 through 2010 to
increase the number of criminal investigators, along with support personnel. and equipment;

mvestigations and compliance officers; and intelligence research specialists. A minimum of one-

third of the personnei would be assigned to internal affairs investigations, the remainder devoted
to investigating immigration benefits fraud.

Section 1307: Annual Report
Section 1307 would require the OSI Director to submit a report to Congress annually detailing

the activities of the Office.

Section 1308: Investigations of Fraud to Precede Immigration Benefits Grant

Section 1308 would amend INA § 103 to preclude the granting of adjustment of status or any
other immigration benefit, status or protection until any suspected or alleged fraud relating to the
benefit application has been fully investigated and found to be unsubstantiated.

Section 1309: Elimination of Fraud Detection and National Security Office
Section 1309 would eliminate the Fraud Detection and National Security Office of USCIS and
transfer all authority of such office to the OSI within 30 days of the bill’s enactment.

Section 1310: Security Fee :
Section 1310 would require the Secretary of Homeland Security to charge each alien who files

an application for adjustment of status or an extension of stay a new security fee of $10, which
the OSI will use to conduct investigations into allggations of internal corruption and benefits
fraud. The same fee also would be collected from all immigrant and nonimmigrant visa
applicants. Any fees collected under this section that are in excess of the OSI's operating budget
would be made available to ICE for the sole purpose of investigating immigration benef‘ ts fraud

referred to it by USCIS.

47LE30!18
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1 Westmoreland
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Final Vote Results for Roll Call 661

http://clerk.house.gov/evs/2005/rol1661.xml

fiFoxx Moore (KS) Whitfield
j{Franks (AZ) {Moran (KS) Wicker
Frelinghuysen Murphy Wilson (SC)
Gallegly Musgrave . |Wolf
Garrett (NJ) Myrick
— NOES 182 -
bercrombie \Harman Zrbwens
cherman Hastings (FL) Palione
Hastings (WA) \Pascrell
drews Hayworth 1Pastor
Hinchey Payne
Bai |Hinojosa Pearce
Baldwin Hobson Pelosi
Bartlett (MD) Holt Price (NC)
Becerra Honda Radanovich
Berkley Hooley Dt Rahall
Berman Hoyer iRangel
i Bishop (GA) Inslee 3 4 lReyes
\Bishop (NY) ilsrael \Ros-Lehtinen
HBlumenauer (V- Jackson (IL) Rothman
Bochner WJackson-Lee (TX) Roybal-Allard
3 ;gjeﬁ%rson Ruppersberger
Brady (PA) fJohnson, E. B. Rush
\Brown (OH) wJones (OH) Ryan (OH)
Brown, Corrine Kaptur Sabo
Butterfield Kennedy (RI) Sanchez, Linda T.
Capps Kildee Sanchez, Loretta
Capuano Kilpatrick (M) Sanders
Cardin Kind Schakowsky
Cardoza Kucinich Schiff
Carnahan Langevin Schwariz (PA)
Carson iLantos 'Scott (GA)
L Clay ;Larson (CT) Scost (VA)
{{Cleaver \Leach Serrano
Clyburn %Lee Sherman
Conyers iLevin Slaughter
Cooper Lewis (GA) Smith (NJ) l
Costa gLofgren_, Zoe Smith (WA)
Crowley Lowey \Snyder
ilCueIlar gLynch Solis
Cummings }Maloney Souder
Davis (AL) iMarkey Spratt
\Davis (CA) ‘Matsui \ “Stark
Davis (FL) :McColfum (MN) ?Snfpak
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\Davis (IL) McDermott Tauscher
DeGette McGovern . Thomas
Delahunt ‘McKinney Thompson (CA)
Delauro McNulty |\ Thompson (MS)
Diaz-Balart, L. Meehan | Tiberi
Dicks .3 \Meek (FL) \Tierney
Dingell Meeks (NY) |Towns
Doggett \Menendez - Turner
[Doyle \Michaud |Udall (NM)
Emanuel Millender-McDonald “\Van Hollen
Engel Miller (NC) | Veldzquez
Eshoo Miller, George |\ Wasserman Schultz
Etheridge \Mollohan |Waters
Evans Moore (WI) \Watson
Farr Moran (VA) (Watt
Fattah Murtha Waxman
Filner Nadler Weiner
\Frank (MA) ;Neal (MA) Wexler
3 Gonzalez ‘Nunes Wilson (NM}
Green, Al ‘Oberstar Woolsey
iGreen, Gene i{Obey Wu O
Grijalva :Olver ! Wynn
Gutierrez Ortiz !
-— NOT VOTING 13 -
Barrett (SC) ‘Hyde Napolitano
Barton (TX) Istook ‘Young (AK)
Cole (OK) Kolbe ‘Young (FL)
Davis, Jo Ann :Latood ;
Diaz-Balart, M. \McCarthy |
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American Immigration Lawyers Association

Side-by-Side Comparison of Select Provisions of the
Senate Immigration Reform Proposals, with a Focus
on the Architecture for Reform
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Agricultural Job Opportunity,
Benefits and Security Act of 2005
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NAQC > Legislation > AgJOBS Backgrounder hitp://www.cimow.org/content/en/legislation_agjobs.htm

Legislation> AgJOBS Backgrounder

Agricuttural Job Opportunity, Benefits and Security Act of 2005
(Ag20B5)

The Legislation

The Agricultural Job Opportunity, Benefits and Security Act of 2005 (S. 359 and H.R. B84} was introduced by Senators
Larry Craig (R.-1D) 2nd Edward Kennady (B-MA), and Representatives Chris Canncn (R-UT) and Howard Berman
(D-CA}. The Senate and the House bills have strong bipartisan support. In the 108th Congress, the Senate bill had 53
cosponsors, including a majority of both Demaocrats and Republicans, and 115 House cospensors.

If enacted, this legislation would create an € eamed adjustment# program enabling several hundred thousand H-2A
guest workers and undocumented farmworkers Lo obtain temporary immigration status with the posstbility of
‘ber.ominy permanent resldents of the U.S. This legislation would only apply to workers who have already worked in
L.5. agriculture. To obtain a €green card, & they would be obligated to continue working In agriculture for several
more years. The legisiation would also medify the H-2A temporary foreign agricultural worker pragram, which permits
employers to hire guest workers to fill seasonal agricultural jobs. AgJOBS would streamiine the application process for .

employers, would suspend wage Increases for three years and provide guest workers with new labor law enfarcement i

mechanisms.

Why This Is Impartant ' . j
This legislation represents a reasonable compromise on immigration policy after nine years of conflict In Congress and
several years of contentious negotiations. It is good for workers, employers and the nation, The legislation would help
stabilize the agricultural labor force, providing employers with a reliable tabor force and empowering farmworkers to
improve the working and living conditions. The Government would know who resides in this country by giving

undocumented workers the incentive to report themselves in return for the opportunity to earn immigration status.

The alternatives € other legislative proposals or simply doing nothing -- are unacceptable. AgJOBS enjoys strong
support from a diverse group, incuding the United Farm Workers, the National Council of Agricultural Employers, the
1.5, Chamber of Commerce, the AFLCIO, and the National Coundil of La Raza.

For More Information ,
For more information, background, tools, visit the United Farm Workers website at

www.ufw.org or contact Bruce Galdstein, at bgoldstein@nclr.org.

20f2 - | ' 172512006 189 PM
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Cornyn-Kyl 1s Anti-Immigrant
Not Real Reform
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....................................................................................................................................................

ornyn - Kyl is Anti-immigrant,
NotRealReform

Senators Comyn and Kyl have introduced an immigration reform bill that 1s the
opposite of real comprehensive immigration reform. 1t’s heavy on enforcement
and light on the reforms that we believe are essential — providing a path to
citizenship, reuniting families, restoring civil rights, and providing worker
protections. Here are some of the more disturbing provisions:

“Mandatory Departure” status - no path to citizenship

The bill’s new “mandatory departure” status is not a path to citizenship. To
qualify, you have to tumn yourself in and hand over any social security numbers or
false documents you’ve used. You can stay for up to 5 years, but you have to pay
huge fines every year. And you can’t get legal permanent status while you’re in

- “mandatory departure” status.

Family Reunification? No way
The bill does nothing to bring together the millions of families divided by
uncrossable borders.

Status and Labor Protections for Immigrant Workers

The bill’s temporary worker visa 1s not a real solution. Every 2 years, a worker
would have to leave for a year, and family members can only visit for 30 days a
year. And the bill does not give immigrant workers the same labor protections as
other workers.

Entercemeiit

Increasing enforcement is the real purpose of the bill. It throws billions of dollars
at border security and hiring border patrol agents when we have already proven
that increasing border spending does not work. It gives the government new
powers that affect all people in the United States, and takes away basic due process
rights.
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How Doeé the Kyl Amendment to
the VAWA Reauthorization Bill
Affect Immigrants
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NATIONAL IMMIGRATION LAW CENTER |

wa Does the Kyl Amendment to the
VAWA Reauthorization Bill Affect Immigrants?

AMENDMENT WOULD AUTHORIZE COLLECTION OF DNA

October 2005

= What does the Kyl amendment to the Violence Against Women Act (VAWA)
reauthorization bill really do?

* On Oct. 4, 2005, the United States Senate approved a bill reauthorizing the Violence
Against Women Act (5. 1197). The bill includes an amendment offered by Sen. Jon Kyl
{R-AZ) that would for the first time allow the federal government to collect the DNA of
anyone who is arrested, even if the person is never charged or convicted, or of any “non-
United States person™ who is even briefly detained. The House VAWA reauthorization bill
(11R 3402) does not contain a comparable provision.

The DNA provision has no connection to protecting women from domestic viclence and in
fact may doubly victimize them if they are arrested, or even detained for questioning, based
on false accusations from abusers. It raises constitutional and privacy concemns for citizens
and immigrants alike whose genetic information would be put in a criminal database.* It
will also exacerbate the huge current backlog in analysis and processing of DNA samples
from persons convicted of felonies, sexual assaults and other serious crimes, and as a result
will undermine public safety.

* For immigrants, the provision is stunningly egregious and overreaching. It would cast
immigrants — both documented and undocumented - as criminals, requiring them to
submit 1o seizure of their DNA for entry into a criminal database even in the ahsence of an
arresi, and even when there is no hint of a criminal violaticn or charge of a civil
immigration viclation. Moreover, the provision contains no mechanism for immigrants to
have their DNA sample removed from the criminal database, even when they were wrongly
detained, have legal status, or even have become U.S. citizens.

Aliowing DNA collection from “non—United States persons who are detained” would cover
an exceedingly broad variety of situations, including those in which no criminal or
immigration proceedings are ever initiated or where no illegal activity is even suspected.

As aresult, the provision would essentially authorize the seizure of DNA from a wide range
of immigrants and pennit the entry of the DNA into the criminal database solely on the
whim of federal authorities.

* The vastly increased authorization to collect DNA would be subject to abuses such as
“DNA dragnets,” in which innocent people in a geographic arca could be asked to provide
samples, sometimes based on racial profiling.

* Sce ACLU Leuterto the Senate Judiciary Commitice Regarding the Violence Against Women Acet of 2005, Sept. 29,
2005, www.acle.org/CriminalJustice/Criminallustice.cfm?ID=19185&¢c=15.

m Los ANGELES {Headquarlers) WaSHINGTON, DC OaKLAND, CA
k&
o =5 | 3435 Wilshire Blvd 1101 14th Strest, NW 405 14th Street
(] | Svite 2850 ' Suite 410 Suile 1400

NATIONAL Los Angeles, CA 90010 Washington, DC 20005 Cakland, CA 94612
IsucraTion | 243 639-3500 202 216-0261 510 663-8282
LawCenrsr | 213 639-3911 fax 202 216-0266 fax 510 663-2028 fax
www.nilc.oig
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How Does the Kyl Amendment to VAWA Reauthorization Affect Immigrants? | PAGE 2 0f 4

m How does the Kyl amendmeht change current law for collecting DNA and '
putting DNA-related lnformatlon into a database? _ 7
» Currently, the federal govemment is authonzed to collect DNA samples only from persons

convicted of felonies, violent crimes, aggravated sexual abuse, or serious military offenses.
42 USC 14135a Ana]ysxs of the samples is stored in a federal database called CODIS.

» The Kyl DNA amendment would allow DNA collecnon from anyone who is arrested for
any reason, regardless of whether the person is convicted of a crime or even whether a
charge is filed against the person or reasonable suspicion exists to justify the arrest. It
would also expand DNA collection to the civil immigration context.

= How does the Kyl amendment apply to immigrants?

» The Kyl amendment provides that “the Attorney Gerieral may, as prescribed by the
Attorney General in regulation, collect DNA samples from individuals who are arrested or -
from non—United States persons who are detained under anthority of the United States, The
Attorney General may delegate this function within the Department of Justice, as provided
in section 510 of title 28, United States Code, and may aiso authorize and direct any other
agency of the United States that arrests or detains individuals or supervises individuals
facing charges to carry out any function and exercise any power of the Attomey General
under this section” (emphasis added).

* Under this provision, the attomey general could authorize the Dept. of Homeland Security
and its immigration agencies to coilect DNA samples from immigrants who are arrested
and “pon—United States persons” who are detained under authority of the United States. In
fact, there is reason to believe this is one of the main intended purposes of the amendment.

& Who is a “non-United States person”?

* A “non-United States persen” is someone who is not a citizen or a lawful permanent
resident of the United States. Under the Foreign Intelligence Surveillance Act, “United
States person” means a citizen of the United States, an alien lawfully admitted for
permanent residence, and certain unincorporated associations and corporations. S0USC

sec. 1801().

m Doesn’t “non-United States person” just mean people who are undocumented?

* No, among immigrants only lawful permanent residents are excluded from the category of
non—-U.S. person. All other lawfully present non—U S. citizens are non-U.S. persons,
including those who are:

Applicants for lawful permanent residence status
Tourists :

Business visitors

Investors

Diplomats

Journalists

Scientists, artists, educators, busmesspeople or athletes of extraordmary ability
Entertainers and models

Cultural exchange participants

Managers

Students

,000D0D0O000O0O
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Employees of international organizations

Highly skilled workers

Seasonal workers _
Teachers, researchers or doctors in U.S. Information Agency—designated programs
Fiancé(e)s of U.S. citizens :

Nurses ‘

Religious workers

Asylees

Refugees

Torture victims

Parolees

People granted temporary protected status

People cooperating in criminal prosecutions

Victims of trafficking

Crewmen

Victims of substantial physical or mental abuse

Spouse and children of people in above categories

Holders of border crossing identification cards

u Doesn’t "detained” only mean having been taken into custody by immigration
authorities and charged with an immigration offense?

# No. “Detained” does not have a stafutory definition. In the immigration context,
“detained” covers a wide spectrum of circumstances.

» The dictionary definition of “detained” is te keep from proceeding or to keep in custody or
temporary cenfinement. Noncitizens could be considered detained when they are:

0

Q

00 00 CQ

Sent to secondary inspection in an airport for interrogation or verification of
documents; ‘

Required by immigration agents to prove their immigration status in a worksite
immigration raid or on the sfreet;

Subjected 1o examination upon arrival in the U.S.;

Detained while awaiting consideration of applications for asylum or other benefits;
Held as material witnesses;

Questioned because they witnessed or were victims of a crime; or

Stopped at an immigration checkpoint away from the border.

» Being 2 person in custody who has been charged with civil immigration offenses is only
one of the many ways in which a noncitizen may be detained.

» Federal authorities would be able to require non—U.S. persons fo provide their DNA for
inclusion in the CODIS database if they are detained for any reason, even briefly and
innocently, and regardless of whether the detention has any refation to illegal activity.

"= Would non-U.S. persons be eligible to have their DNA expunged from the DNA
database?

+ No.

The DNA provision provides for expungement of the DNA from the database only

when a conviction has been overturned, or, in the case of an arrest, when the charge has
been dismissed, has resulted in an acquittal, or if no charge was filed within the applicable
time period.

3
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e The provision does not authorize the expungement of the DNA of non»Umted States
persons who are detained.

- That DNA would remain part of a criminal database, and immigrants Qvould not be able to
have their DNA expunged even if they were wrongly detained or had le gal immigration
status or became citizens, .

¢ Expungement is not automatic even for those people eligible for it and happens only upon
filing of a certified copy,of a final court order establishing that a conviction has been
overtumed, or that a charge has been dismissed or has resulted in an acquittal, or that no
charge was filed within the applicable time period. Even this provision is problematic for
people never charged who would not be able to present a certified copy of a court order
establishing that they were never charged. o ‘ .

a Could DNA be collected from lawful permanent residents who are arrested for
civil immigration violations, and can the DNA be kept in the criminal database?

* Yes. Immigration officers may arrest any noncitizen whom they believe is in violation of
any law regarding the admission, exclusion, expulsion or removal of aliens. The DNA
could be collected under the section of the Kyl amendment authorizing the collection of
DNA from individuals who are arrested, even though it was not an arrest for a criminal

violation.

¢ Lawful permanent residents would not, however, be eligible to have their DNA expunged
in the same way as other individuals whose DNA was taken when they were arrested. The
expungement provisions apply only when convictions are overtumned, or when charges are -
dismissed or acquittals occur, or when no charges are filed in the applicable time period.
Only the term “charges™ has possible application in the civil immigration context.

FOR MORE INFORMATION, CONTACT
Joan Friedland, NiLC staif attorney | friedland@nitc-dc.org | 202.216.0261

National Immigration Law Center | www.nilc.org _
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NATIONAL IMMIGRATION LAW CENTER

A SUMMARY OF THE

Secure America and Orderly Immigration Act
(S. 1033/ H.R. 2330)

The Secure America and Orderly Immigration Act of 2005 was introduced by Senators Kennedy (D-MA) and McCain (R-AZ) in the Senate, and
Representatives Flake (R-AZ), Gutierrez (D-IL), and.Koibe (R-AZ) in the House of Representatives on May 12, 2005. The following chart is a
section-Dy-section summary of the bill. An article that summarizes and analyzes the different provisions in the bill is also available at www.nifc.org.

.- PROVISION

Jung 2005

. SUMMARY ©

TITLE |

BORDER SECURITY

National Strategy for
Border Security

{§ 111)

+ The secretary of the Dept. of Homeland Security (DHS) shall develop and implement a national strategy for border security, including a security
plan tor the Border Patrol and the field offices of the Bureau of Customs and Border Protection (BCBP) of DHS. The strategy is to Include {1) an
evaluation of points of entry and portions of the international border that must be protected from illegal transit; (2) a description of the most
appropriate, practical, and cost-effective means of defending the horder against security threats and illegal transit, including technology.
intelligence capacity, equipment, personnel, and training; (3) risk-based priorities for assuring border security, with realistic deadlines for
addressing them; (4) a strategic plan for security enforcement and border lands management that includes coordination among federal, state,
regional, local, and tribal autherities; {5) prioritization of research and development objectives; {6) update of the 2001 Port of Entry Infrastructure
Assessment Study conducted by the legacy U.S. Customs Service; (7) strategic interior enforcement coordination plans; and (8) strategic
enforcement coordination plans with overseas personnel of DHS and the Dept. of State to end human smuggling and trafficking activities.

Reports to Congress
(§ 112)

+ No later than one year after anactment of the bill, the DHS secretary Is to submit the strategy to the Homeland Security and Judiciary committees .

of the House and Senate. Subsequently, the secretary is to submit revisions to the plan to the committees at least every two years, as well as
annual progress reports.

Authotrization of
Appropriations

(§ 113)

+ Appropriations are mE:Q..._Nma for 5 fiscal years.

Border Security
Coordinatlon Plan

(§ 121)

+ The DHS secretary (in coordination with federal, state, local, and tribal authorlties) shali develop and implemant a plan on law enforcament,
emergency response, and sacurlty-related responsibilities regarding the international border of the U.S. The purpose is to ensure that security Is
not compromised when jurisdiction for security changes or is shared.

+ Methods must be considered to coordinate emergency responses, improve data-sharing and communications, promote research and
development, and combine personnel and resources.

¢ A report on the plan must be submitted to appropriate congressional committees no later than one year after its implementation.

Border Security
Advisory Commiitee

(§ 122}

+ The DHS secretary is authorized to establish a Bordar Security Advisory Committee to advise and make recommendations to the secretary, The
advisory committee is to be composed of representatives of border states, local law enforcement agencies, community officials, tribal autharities,
and other interested pariies representing a broad cross section of perspectives,

AsBREVIATIONS: BCBP: Bureau of Customs and Border Protection » DHS: Department of Homeland Security » DOL: Depadment of Labor » EECS: Employment Eligibility Confirmation
System « FLSA: Fair Labor Standards Act « [CE: Bureau of Immigration and Customs Enforeement » LPR: Lawful Permanent Aesident » SSA: Social Security Administration



SUMMARY OF THE SECURE AMERICA AND ORDERLY IMMIGRATION ACT | NATIONAL IMMIGRATION LAW CENTER | JUNE 2005 | PAGE 20F t5

- PROVISION

mc_s__s>=<

Programs on the Use
of Technologies

{§ 123)

Within 60 days of enactment of the bill, the DHS secretary must develop and implement a program to fully integrate aerial surveillance
technologies into border security, to be done in conjunction with the border survelliance plan required by section 5201 of the Intelligence Reform

m_._n._.m:o_.mm_._._P.m<m:=o=>nﬁo.".moo#._3am<m~onm3uﬁrm program, the secretary must consult with the secretary of Defense and the administrator
of the Federal Aviation Administration. :

The pragram must include the use of a variéty of aerial surveillance technologies, including unmanned aertal vehicles, in a variety of topographies
and areas, including populated and unpoputated areas on or near the international border. It must also evaluate the cost and effectiveness of
various technologies in different circumstances, as well as liability, safety, and privacy concerns relafing to their use.

Within one year of implementation of the program, the DHS secretary shall submit a report to appropriate congressional committess, including
recommendations for enhancement. The secretary is also autharized to carry out demonstration programs to strengthen communication,

information sharing, technology, security, intelligence benefits, and enforcement activities on the border that will not diminish international trade
and commerce.

Combating Human
Smuggling

(§124) .

The DHS secretary shall develop and implement a plan to improve coordination between ICE, BCBP, and federal, state, local or tribal authorities to
combat human smuggling. The plan shall include interoperability of databases, personnel training, programs to target smuggling networks,
effective utilization of visas for victims of trafficking and other crimes, consideration of investigatory techniques, equipment and proceduras o
prevent, detect, and prosecute international money laundering, and joint measures with the State Dept. to enhance intelligence sharing and
cooperation with foreign governments. : -

._.:mDImmem_méacm.mc_u_:zmqmuo:no Oo:mamm_.mum_dm:@”:mu_m::o_mﬂmlzm: o_._memmqm:mq_nmm_du_mam:*mﬁmo:._:o_:am:m
recommendations for legistative action. . '

Savings Clause
(§ 125)

Nothing in the sections of the bill regarding border securlty strateglc planning or border Infrastructure, technology, integration and security
enhancement (sections 111-125) give any state or local antity any additional autherity to enforce federal immigration law. -

North American
Security Initiative

(§ 131)

The secretary of State shall enhance the securily of the U.S., Canada, and Mexico by providing a framework for better managemant,
communication and coordination-among their governments.

‘

Information Sharing
Agreements

{§ 132) -

The secretary of State, in coordination with the DHS secretary and the government of Mexico, shall negotiate an agresment with Mexico tor
cooperation in the screening of third-country nationals using Mexico as a transit corridor for entry into the U.S. and for providing technical
assistance to support stronger immigration contral at the border with Mexico. ,

improving the Security
of Mexico's Southern
Barder

{§ 133)

The m.mo..mnma. of State, in coordination with the DHS secretary, the Canadian Dept. of Foreign Affairs, and the government of Mexico shall estabtish
a program to assess the needs of the governments of Central American countries in maintaining their border security, and to use this assessment
to am.m,_._.:_:m the financial and technlcal support needed by Central American countrles from Canada, Mexico, and the LS. for this purpose.

_ The program shall -also provide technical assistarice to Central American countries to secure their Issuance of passports and travel documents and

encourage them to control and prevent alien smuggling and use of fraudulent documents and to share information with the U.S., Canada, and
Mexico. a

ABBREVIATIONS: BCBP: Bureau of Customs and Border Protection » DHS: Depariment of Homeland Security » DOL. Department of Labor « EECS: Employment Eligibility Confirmation
System « FLSA: Fair Labor Standards Act » ICE: Bureau of Immigration and Customs Enforcement » LPR: Lawful Permanent Resident * SSA: Social Security Administration
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PROVISION

SUMMARY

improving the Security
of Mexico’s Southern
Border, cont.

{§133)

+ The DHS secretary, in consultation with the secretary of State and Gentral American governments, shall provide robust law enforcement
assistance to the Ceniral American governments to increase their ability to dismantle human smuggling organizations and improve border control.
The secretary of State, in consultation with the DHS secretary and the governments of Mexico, Guatemala, Bellze and neighbering contiguous

countries shall establish a program to provide needed equipment, vehicles, and techrical assistance to patrol the international borders between
Mexico and Guatemala and between Mexico and Belize.

+ The secretary of State, in coordination with the DHS secretary, the FBI director, the government of Mexico, and Central American government
officials shall establish a program and database to track Central American gang activities, focusing on the identification of returning criminal
deportees. The program will include developing a mechanism to nolify governments before gang members are deporied, providing support for the

reintegration of these deporiees, and develuping an agreement for sharing all relevant information with appropriate agencies in Mexico and Gentral
America. ’

TITLE Il

STATE CRIMINAL ALIEN ASSISTANCE

Authorization of
Appropriations

(§ 201)

+ Funding for the State Criminal Alien Assistance Program s reauthorized through 2011: such sums as are necessary for figcal year 2005; $750
miliion for 2006; $850 milllion for 2007; and $950 million for 2008-2011.

+ Funds may be used only for correctional purposes.

Reimbursement of
States for Casts
Relating to
Incarceration of Aliens

(§ 202)

+ Establishes a new program ta reimburse states for “indirect” costs {including court costs, county atlorney costs, detention costs, criminal
proceedings, expenditures that do not involve going to trial, indigent defense costs, and unsupervised probation costs) related to incarcerating
nongitizens,

+ Program will give “special consideration" to states that share a border with Mexico or Canada or have an area in the state where a large number of
undocumented noncitizens live relative o the general population of that area.

+ $200,000,000 is allocated for the program for 2005-2011.

Reimbursement of
States for Preconvic-
tion Cosis Related to
Incarceration of Aliens

{§ 203)

+ Allows states to seek reimbursement for preconviction costs associated with incarcerating noncitizens.

TITLE It

ESSENTIAL WORKER VISA PROGRAM .

Essential Workers
{H-5A)

(§ 301)

+ Creates a new temporary workers visa, “H-5A," for nonimmigrant workers (i.e., workers who have no intention of abandaning their foraign
residence). ’

+ The visa will be available for workers to perform laber or services other than those coverad under the current law for agricultural or high-skilled
work {i.e., nonimmigrants described in the current provisions for H-1B, H-2A, L, O, P, or R status).

Admission of H-5A
Workers

(§ 302)

+ Eligible appiicants for an H-SA visa must demonstrate that they are capable of performing the labor or service qualitying them for the visa and must
provide the consular officer evidence of a job offer in the U.S. “Evidence of employment” must be provided through a new Employment Eligibitity
Confirmation System established by § 402 (see below). Applicants must also pay a $500 application fee, underge a medical examination, and
pass a criminal background and security check,

+ Applicants must be “admissible” under Immigration law. Many grounds of inadmissibility may be waived, but not most criminal grounds, security
and related grounds, or those for polygamists and child abductars. A waiver under this section requires payment of a $1500 waiver fine.

ABBREVIATIONS: BCBP: Bursau ot Customs and Border Protection U:m“ Department of Homeland Security - DOL: Department of Labor - EECS: Employment m.ﬁ.u:? Confirmation
Systam « FLSA! Fair Labor Standards Act « ICE: Bureau of Immigration and Customs Enforcement = LPR: Lawful Permanent Resident « SSA: Sacial Security Administration
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PROVISION -

-SUMMARY

Admission of H-5A
Workers, cont.

(§ 302)

Applicants for H-5A status are not subject to the bars for having failed to comply with voluntary departure or for being subject to reinstaternent of
removal. ’

Noncitizens admitted to the U.S. under H-54 visas shall inftially be authorized to remairi for three years, and this authorization may be extended for
an additional three-year period, for a maximum period of & years.  H-5A visa holders must continue to be employed while in the U.S., and if they
are unemployed for 45 or more consecutive days they must return to their home country or country of last residence, or they are subject to removal
praceedings, H-5A visa~holders can travel outside of the U.8. and may be readmitted into the U.S, without having fo obtain a new visa if their

I-m><mmm:mm=o~mx§_.mn.I-m>-3o_amai:o~.mﬁ:3 home due to unemployment may reenter the U.S. using the same visa, provided that they
meet the same requirements as for their original entry. .

I-m>smmmm-.mvonmc_m.irg:._mm_._mSmI-mb <_.mm|:o_am_._mﬂm~:mmm:‘o:ms_ﬁaao:m. patticular employer, and he or she may accept new
employment with a subsequent employer.. .

H-5A visa holders will not be eligible to renew their nonimmigrant statys if thay willfully violate any material terms or conditions of their status, They
may, however, apply for a waiver to this bar for technical violations, inadvertent errors, or violations that were not their fault. :

Employer:Obligations
Under the H-5A
Program

(§ 303)

Employers who employ H-5A visa-holders are liable and punishable under all applicable federal, state, and local laws-that protect U.S. workers
{e.g., empioyment, labor, and tort laws),

Employers of H-5A visa holders shall comply with the Emplayment Eligibility Confirmation System (as _mmﬂmu_mmsmu by § 402 — see below).

Worker Protections
Under the H-5A
Program

{§ 304)

H-54 <_mm_|30_ama.. shall be "employees” under the FLSA. H-5A visa helders shall not be treated as independent contractors.

H-5A visa-holders are covered under all federal, state, or local labor or employment faws that would be apply to a U.S. worker employed in a
similar position. They cannot be denled any right or remedy under these laws because of their immigration status as a nonimmigrant worker.

Employers who emplay H-5A visa-holders shall comply with ail applicable federal, state and local tax revenue laws.

An employer must provide H-5A visa—helders with the same wages, benafits, and working conditions that are provided by the employer to U.S.
workers similarly employed in the same occupation and the same place of employment.

An employer may not hire H-5A visa—holders as replacement workers if there is a strike or lockout in the course of a labor dispute.

Employers are prohibited from threatening to or actually withdrawing an H-5A petition in retaliation for the worker's exercise of a right protected by
the Act.  iLis also unlawiful for an employer or labor contractor of H-5A visa—holders to intimidate, threaten, restrain, coerce, retaliate, discharge. or
in any-other manner discriminate against an employee or former employee for disclosing information concerning a violation of, or cooperating in,
an investigation or other proceedings concerning compliance with the requirements of this Act.

Foreign labor contractors who recruit H-5A visa holders must register with-and be certified by the secretary of Labor {for two-year periods).
Foreign labor contractors shall disclose to each H-5A worker who they recruit as to the following: the place of employment; the amount of wages
they-will receive for their work: a description of employment activities; the period of employment; any other employee benefits and any costs to be

labor-dispute; the existence ot any arrangement where the contractor receives a commission from the provision of ltems or services to workers; the
extent to which warkers will be compensated through workers' compensation, private insurance or otherwise for workplace injurles or deaths; any

mn:nm:o:o:_.mi_._u.aUmn3<amo_, ..mn::.mn.mzai:oém_:umwmco:nom.m"m_._amm,m,m:._ma provided by DOL describing the protections for
workers recruited abroad. : . : : : :

ABBREVIATIONS: BCBP: Bureau of Customs and Border Protection « DHS: Department of Homeland Security » DOL: Department of Labor » EEGS: Employment Eligibility Confirmation.

System - FLSA: Fair Labor Standards Act * ICE: Bureau of immigration and Customs Enforcement « LPR: Lawiu! Permanent Resident » SSA: Social Sscurity Administration
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PROVISION.

SUMMARY

Worker Protections
under the H-5A
Program, cont,

(§ 304)

The information required to be disciosed a< the foreign laber contractor shall be provided In English or, as necessary and reascnable, in the
language of the worker being recruited, ~ -

Any transportation costs charged by the foreign labor contractor or employer must be _.mwmo:mc._m.
Every two years, employers rmust notify the secretary of Labor of the identity of any foreign contractor hired by the employer.

Na person can engage in toreign labor recruiting without a certificate of registration from the secretary of Labor specifying the activities that the
person is authorized to perform. Employers can only use certified labor contractors to recruit foreign labor. Unless suspended or revoked,
certificates are good for two years,

The secretary of Labor must issue regulations establishing an electronic process for the investigation and approval of a certificate of ragistration
not later than 14 days after the application was filed. Undar the regulations, the secretary may refuse to issue or renew, or may suspend or
revoke, a certificate for the following reasens: (1) the applicant has knowingly made a material misreprasentation in the application; {2} the
applicant is applying for a iorgign labor contractor who has been banned from receiving a certificate or does not qualify for a cerificate; or (3) the
applicant has fajled to comply with the requirements of the Act.

.:Jmmmnﬂmﬁméoﬂrmcoqamwﬁ_,mnc:mm_,o_,m_.o:_muoqno::mnﬂo:o uoﬂmco:nm_._anmm_..:omzm:_.mﬁ:mu_,oﬁmnzo:o::azacm_mﬂmoanmn by the
contractor, .

Workers who are harmed by a foreign labor contractor that violates the provisions governing its recruitment practices may bring a complaint {within
12 months of the date of such violation) threugh an administrative process to be established by the secretary of Labor.

The process shall include an investigation (that takes not longer than 30 days aiter the complaint was filed) to determine whether the worker had
‘reasonable cause" to bring the claim, proper notice, and a timely hearing. Not later than 60 days after the secretary finds that there is reasonable
causs, the secretary will issue a notice to the interested parties and offer an opportunity for a hearing on the complaint. Claimants who prevail are
entitled 1o reasonable attorney's tees and costs. The secretary may also bring a judicial action to obtain injunctive relief and damages for
violations. If the secretary of Labor finds a violation, the secretary may Impose administrative remedies and penalties, including back wages, fringe
benefits, and/or civil monetary or criminal penalties.

Market-Based
Numerical Limitations
for the H-5A Program

(§ 305)

400,000 H-5A visas will be made available for the first fiscal year of implementation of the program. The bill lays out additional percentages of the
allocated number that shall be made available for each subsequent fiscal quarter if the 400,000-visa cap is reached,

.>&cm=_._o=n of Status
to Lawful Permanent
Resident Status

(5 306)

H-5A visa—-holders are eligible to adjust their status to LPR status through existing employer-based petitions.

H-5A visa—holders who have accumulated four years of work within the U.S. are also sligible to adjust to LPR status through self-petitioning if they
ara physically present In the U.S. and demonstrate basic knowledge of English and U.S. civics or that they are satisfactorily pursuing a course of
study to meet these requirements (satisfactory demonstration of knowledge of these requiremants will be applicable to their future naturalization
application). H-5A visa—holders who self-petition for LPR status or who are beneficiaries of pending labor certification or immigrant visa petitions
can receive an extenslon of their stay in the U.S, (in orle-year increments) until a final decision on their application for LPR status is made.

H-5A visa-holders can also adjust to LPR status through any other means currently available in immigration law (e.g,, through a family-basad
petition or the diversity visa lottary).

ABBREVIATIONS: BCBP: Bureau of Customs and Border Protection « DHS: Department of Homsland Security « DOL: Department of Labor « EECS: Employment-Eligibility Confirmation
System » FLSA: Fair Labor Standards Act « ICE: Bureau of Immigration and Gusterns Enforcement « LPR: Lawful Permanent Resident « SSA: Social Security Administration
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PROVISION

m:gz;_mz

Essential Worker Visa
Program Task Force

(§ 307)

A task force comprised of 10 persons of pertinent areas of expertise shall be established {o study the Essential Worker Visa Program and make

recommendations to Congress. Members of the task force shall be appointed by the president and leadership of both houses of Congress, and no
one party may constitute a majarity of the membership,

No later than two years after implementation. of the program, the task force will submit a report to Congress evaluating a <m:_mn.< of aspects of the
pragram. A final regort will be submitted no later than four years after the submission of the initial report.

Willing Worker-Willing
Employer Job Registry
(§308)

The m.mnaﬁmé of Labor will direct the modification of the national system of public labor exchange services, known as “America's Job Bank," to
incorporate nonimmigrant workers and essentiat worker employment opportunities available to U.8. workers. .

Authorization of

Appropriations are authorized as may be necessary o carry out the Essential Worker Visa Program tor each fiscal year beginning with the year of

Confirmation System
{§ 402)

Appropriations the enactment through seven years after the implementation of the program.

{§ 309) ’ .

TITLEIV = '| ENFORGEMENT - . : S

Document and Visa + No _mz_w.. n_,_m.: six months after the enactment of this Act, all visas issued by the secretary of State and mas_n«m,mc:-mm_mﬁma documents fssued by

Requirements DHS must: (1) be machine-readable and tamper-resistant; (2) use biometric identifters; (3) comply with the biometric and document identifying

(§ 401) standards established by the International Civit Aviation Organization; and {4)-be compatible with the U.S. Visitor and Immigrant Status Indicator
Technology and the Employment Eligibility Confirmation System. : : : - _
The information-on the visas or Immigration documents must inciude: (1) the alien's name, date and place of birth, alien registration or visa
number, and SSN (if applicable); (2) the alien's citizenship and immigration status; and (3) the date that the alien's authorization to work in the U.3,
expires {if appropriate). ) o

Employment Eligibility Directs SSA, in no.:mc_.mmo: with DHS, to create a-new Employment Eligib ity Ganfirmation System (EECS) 1hat m__,c_am employers who have hired

individuats under the H-5A visa program to electronically verify their identity and empioyment efigibility through machine-readable documents.
The EECS will eventually replace the current Form 1-@ employment eligibility verification system.

Requires the EECS:to provide a confirmation or tentative nonconfirmation of the individual's identity and employment eligibility no later than one
working day after the initlal inquiry. SSA, in consultation with DHS, must establish a secondary verification process for cases of tentative
nenconfirmation; the employer must make a secondary verification inguiry within 70 days after recelving a tentative nonconfirmation. If an
employee chooses to contest a secondary nenconfirmation, the employer shall provide the employee with a referral letter and instrugt the
employee to resolve the discrepancy within 10 working days with DHS and/or SSA. An individual's failure to contest a secondary nonconfirmation
cannot be used as proof to the empioyer that the warker is undocumented. : .

Requires the EECS to provide a conflrmation or tentative nonconfirmation of the individual's identity and employment eligibility no later than one

working day afierthe initial inquiry. SSA, in ncsmczmn.on with DHS, must establish g secondary verification process for cases of tentative

. established by SSA and DHS.

ABBREVIATIONS: BGBP: Bureau of Customs and Border Protection « DHS: Depariment of Homeland Security - DOL: Department of Labor » EECS: Employment Eligibility Confirmation
System » FLSA: Fair Labor Standards Act » ICE: Bureau of Immigration and Customs Enforcement » LPR: Lawful Permanent Resident « SSA; Social Security Administration
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PROVISION

* SUMMARY

Employment Eligibility
Confirmation System,
cont,

(§ 402)

The EECS must be designed to prevent disciimination based on citizenship status and national origin.

ftis an unlawful immigration-related employment practice for employers or other third parties (1) to use the EECS selsctively or without
autherization; (2) to use the EEGS prior to an oHer of employment; (3) to use the EECS to exclude certain individuals from consideration for
employment as a result of a perceived likelihood that additional verification will be required: (4) to use the EECS to deny ceriain employment
benefits, otherwise interfere with the labor rights of employses, or any other unlawful employment practice; and (5) to take adverse action against
any person, including terminating or suspending an employee who has received a tentative noncanfirmation.

The data collected by the EECS must include, far non-U.S. citizens: country of origin, immigration status, employment eligibility, occupatian,
metropolitan statistical area of employment, annual compensation paid, period of employment eligibility, annual commencement date, and
employment termination date.

SS8A must establish by regulation a process to require employers to conduct annual reverifications of the employment eligibility of all individuals by
using machine-readable documents or telephane or electronic communication.

884 and DHS must issue regulations protecting information in the database from unauthorized disclosure. Employers must: (1) notify employees
that prospective employses that the EECS may be used for Immigration enforcement purposes; (2) verify the identification and employment
authorization status for newly hired individuals not Iater than 3 days after hire; (3) provide the occupation, statistical area of employment and
annual compensation for each employee hired; (5) retain the code received indicating confirmation or tentative nonconfirmation; and (6) provide a
copy of the employment verification receipt to the employee.

A person or entity that establishes good faith compliance with the requirements of the EECS with respect to the employment of an individual has
established an affirmative defense that the person or entity has not violated the law. A good faith defense does not apply if a person or entity
engages in unlawful immigration-related employment practices estabiished above.

To the maximum extent practicable, SSA and DHS must implement an interim system to confirm employment eligibility before implementation of
the EECS. ’

The comptroller general shall submit a report to the House and Senate Judiciary Commiliees not tater than three months after the second and third
year that the EECS is in effect. The report must include: (1) an assessment of the impact of the EECS on the employment of unauthorized
workers; (2) an assessment of the accuracy of the database maintained by SSA and DHS, and timeliness and accuracy of responses from DHS
and SSA to employers; (3) an assessment of the privacy, conildentiaiity and sacurity of the EECS; (4) an assessment of if the EECS is being
implemented in a nondiscriminatory manner; and {5) include regommendations on whether or not the EECS should be modified,

Improved Entry and
Exit Data System

(§ 403)

Amends the lllegal Immigration Reform and Immigrant Responsibility Act of 1996 to provide for the collection of machine-readable information from
a non~U.8. citizen's visa or immigration document upon entry to and exit from the U.S. to determine If he/she is entering or is present unlawfully,

Department of Labor
Investigative
Authorities

(§ 404)

The secretary of Labor may Initiate an investigation of any emplayer that employs H-SA workers if the secretary, or the secretary's designee,
certifies that a reasonable cause exists to believe that the employer is In violation of the Act. In determining whether a reasonable cause exists,
the secretary shall monitor the Willing Worker — Willing Employer Electronic Job Registry. The secretary shall also monitor the EECS by taking into
account whether an employer has a high volume of “tentative nonconfirmations™ relative 1o other comparable employers; whether an employer
rarely or never screens new employees; whether the employer's workers rarely or never choose to contest discrepancies in the secondary
verification procass; or any other Indicatars that the employer is using the EEGS in an illicit, Inappropriate, or discriminatory manner, Tha secratary
can also conslder any additlonal gvidence the secretary determinas appropriate.

ABBREVIATIONS: BCBP: Bureau of Customs and Border Protection + DHS: Department of Homeland Security - DOL: Department of Labor » EECS: Employment Eligibility Confirmation
System « FLSA; Fair Labor Standards Act » ICE: Bureau of Immigration and Customs Enforcement « LPR: Lawiul Permanent Resident « SSA: Social Security Administration
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SUMMARY

Department of Labor
Investigative
Authorities, cont.

(§ 404)

+

>¢ma2o§mq msamsnmo*:o:ooan__msomgm: msu_@mi:mmmoammém_:m::o::.am,mm: investigation due to an employer's *lack of
completeness” or for obvious inaccuracies in hiring and employing H-5A workers. s

Protection of
Employment Rights
(§ 405).

mm>.m.:ncrm .aﬁ._mﬁmﬂmc_mm:muaammm _._:nmﬂs&_nzm:I-m)ioﬂ.xm_.ézom_mmm..:o::.?o_oc% complaint regarding a violation of this Act is
allowed to remain and work in the U.S. with another employer, ’ . . . a

Increased Fines for
Prohibited m.m_._mso_.

(§-408)

TITLE V

PROMOTING CIRCULAR MIGRATION PATTERNS

Labor Migration
Facllitation Programs

{§ 501)

*

The secretary of State Is-authorized to enter into an agreement to establish and administer a iabor migration facilitation program Jointly with the
apprapriate official of a foraign government whose citizens participate in the H-5A Essential Worker Visa Program. )

Elements of such a program may include implementing a program to assist workers in applying for H-5A visas, establishing programs to create

‘economic incentives for H-5A visa~holders to return to their home country, and assisting the foreign government to develop and promote a

reintegration program for H-54 visa-holders who return to their home country,

Bilateral Efforts with
Mexico to Reduce
Migration Pressures
and Costs

(§ 502)

Makes "findings” regarding migration from Mexico to the U.8., including the impontance of remittances from Mexicans in the U.S., barriers to

economic growth in Mexico, and measures to pramote economic growth in Mexico through the Partnership for Prosperity entered into by the

the U.S. mza,im prime minister of Canada in 2005.

Includes a “Sense of Congress” resolution that the U.S, and Mexico should accelerate the Pattnership for Prospetity fo help generate economic
growth and imprave the standard of living in Mexico, which will lead to reduced migration by assisting Mexican efforts to expand economic
opportunities in Mexico, strengthen ‘governance, strengthen education, and create incentives for migrants to return to Mexico :

Includes a “Sense of Congress” that the U.S. and Mexice should enter inta & partnership to examine uncompensated health care costs incurred by
the U.S. due to illegal immigration by: increasing health care for the poor in Mexico, assisting Mexico in increasing heaith care (with an emphasis
on prenatal care) along the border, facilitating the return of incapacitated workers to Mexico for care there, and helping Mexico to establish a
program with the private sector to cover Mexican temporary workers in the U.S.

TITLE VI

FAMILY UNITY AND'BACKLOG REDUCTION

Elimination of Existing
Backlogs

(§ 801)

+

Provides that s.mmm. issued to “immediate relatives” of U.S. citizens will no Ho:um_. be deducted from the annual worldwide limit of 480,000 family-
based visas, making more visas available to the family preference categories. )

>=oémqma__u?cmmmqsmmmEm"s.mamc?ozumaccgo_ used in prior years 1o be added to the 480,000 limit, and eliminates some deductions from
this fimit that are required by the current law, . - o -

_3Qmmmmm5mm_._:cm_iozain_m =3:o: mau_o<3m3&mmmn_. visas from 140,000 to 290,000, and allows visa numbers not used in prior years t¢ be
made available. :

ABBREVIATIONS: BCBP: Bureau of Customs and Border Protection » DHS: Department of Homeland Security « DOL: Department of Labor « EECS: Employment Eligibility Confirmation
System = FLSA: Fair Labor Standards Act « ICE: Bureau of Immigration and Customs Enforcement « LPR: Lawful Permanent Resident » SSA: Soclal Security Administration
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Country Limits
(§ 602)

Increases the limits on family-based and employment-based visas that can be charged 1o one country ("per country limits"} from 7% to 10% of the
worldwide limits, and increases the limits that can be charged to a dependent area from 2% to 5% of the total.

Allocation of
Immigrant Visas

(§ 603)

Allocates 10% of family-based visas to the "first preference” for unmarried sons and daughters of U.S. citizens, making approximately 48,000 visas
available per year, in place of the current limit of 23,400.

Allocates 50% of family-based visas to the “second preference” for spouses, children, and unmarried sons and daughters of LPRs, with 77% of
these visas 1o be used for spouses and children (the 2A preference),

Allacates 10% of family visas to the “third preference” for married sons and daughters of LS. citizans, making approximately 48,000 visas
available per year, in place of the current limit of 23,400.

Allocates 30% of family visas to the "fourth preference,” for brothers and sisters of U.S, citizens, making approximately 144,000 visas avallable per
year, in place of the current limit of 65,000.

Allocates 20% of employment-based visas to the first employment preference, for noncitizens with extraordinary ability, outstanding professors and
researchers, and multinational executives and managers.

Allocates 20% of employment visas to the second preference, for noncitizens with advanced degrees or with exceptional ability.
Allocates 35% of employment visas to the third preference, for skilled workers and professionals.

Eliminates the current fourth employment preference, which is for “special immigrants” (an assortment of misceilanecus immigrant categorias that
includes religious workers, employees of the U.S. government abroad or international organizations, and juveniles dependent on the state); these
immigrants would no langer be subject to numerical limits, and visas issued to them would no longer be deducted from the worldwide limit on
employment visas.

Allocates 5% of employment visas to investors, a category which is made the new fourth preference; invesiors currently are allocated 7.1% of
employment visas, but many of these are not used.

Creates a new fifth preferance for unskilled labor that is not temporary or seasonal (formerly a subcategory of the third preference), and allocates
30% of employment visas o this category, increasing the number of avaltable visas for this category from- 10,000 per year to 87,000.

Relief for Children and
Widows

Expands the detinition of “immediate relatives” of U.S. citizens to include children seeking to immigrate along with {"accompanying ot following to
join®) eurrent immediate relative spouses and parents. This would eliminate the need for these children to have separate visa petitions filed on

Affldavit of Support
Requirement

(§ 605)

(§ 604) their behaif. )
Allows adjustment of status by "surviving spouses, children, and parents” — immigrants who applied for adjustment, including derivative
bensficlarles, may have thair applications adjudicated without regard to the subsequent death of the petitionsr (in immediate relative and tamily-
based cases) or the principa! banefigiary {in tamily, employmant, and diversity visa loltery casas).

Amending the Lowers the level of Income and resourcss that a sponsor must mest from 125% to 100% of federal paverty guidelines.

ABBREVIATIONS! BOBP: Bureau of Customs and Border Protection » DHS: Department of Homeland Security « DOL: DmumJSmE ot Labor » EECS: Employment Eligibility Gonfirmation

System - FLSA: Fair Labor Standards Act + ICE: Bureau of Immigration and Customs Enforcement - LPR: Lawful Permanent Resident » SSA: Social Security Administration
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Discretionary Authority
(§ 606)

Expands the waiver for fraud or misrepresentation to encompass false claims to U.S. citizenship and makes this waiver available to parents as well

mmmvocmmm.o:__a_.ms.mozmm:aamc@zmaQc.m.omzmm:mol._umm.sjmaSmémzmlm needed to prevent extreme hardship io the citizen or LPR
relative. - , .

Imposes a $2,000 fine for the expanded waiver; the current waiver would still be available without the fine.

Famiiy Unity
{§607)

>3m:nm=._mc1m§c_uqmmm:nm_um_.m”omuammmmo:,oﬁmc.m. {grounds of inadmissibility) by raising the age for which noncitizens’ unlawtul
presence is not counted from age 18 to age 21. B

Provides for a waiver of the unlawful presence bars for beneficiaries of visa petitions filed or or before May 12, 2005, and requires noncitizens
granted the waliver to pay a $2,000 fine.

TITLE VI

H-58 NOMMMIGRANTS

H-58 Nonimmigrants
(§ 701)

+

+*

c=aon:3m3mnmaammqmamssos_mqmEmmm::aﬁ:mc.m.o:Sm.amnm_o:a_da:nzo:2 this bill (May 12, 2005), and who have been continuously
present in.the U.S. since that date, can apply for a temporary visa {H-5B) that is valid for six years. :

Spouses and children of undocumented immigrants who receive H-5B visas are eligible to adjust to H-58 status. Abused former spouses and
children-of-H-5B visa~holders are eligible to adjust to H-58 status on their own, provided that the termination of the qualitying relationship was
connected to domestic violence, and the former spouse or child has been battered or subjected to extreme cruelty by the H-5B spouse or parent.

Applicants must show that they are “admissible,” except that grounds of inadmissibility that relate to undocumented status are not applicable, and
mast grounds can also be waived, except for security grounds and most criminal grounds. INA sections 240B(d) (the bar to adjustment for

:o:nwﬁm:méso,qmm_ﬁozam_,‘noanqisrm<o_c3m_.<nmum::_,m order} and 241(a)(5) (reinstatement of removal) would not apply to noncitizens
applying for H-58 adjustment. i : :

Applicants must show a history of employment in the U.S, prior to-and after the introduction of the bill. The section outlines what documents serve
as evidence of employment in the U.S. Among the conclusive documents, an H-5B applicant may provide documents issued by SSA, the Internal
Revenus Service, or any other federal, state, or local govarnmant agency, as well as documents from an employer, labor union, day labor centar,
or other organization that assists workers on employment matters. Workers may also present other decuments such as bank records, business
records, sworn affldavits from nonrelatives with direct knowledge of the person's work history, or remittance records.

Miners-(under age 21) and individuals who entered the U.S. as minors may satisfy the employment requirements for H-5B visas by full-time
attendance at-an institution of higher education or a secondary schaool.

H-5B visa appiicants also must clear security and law enforcement background checks.

>uu=om=_m§=_._m<mSvm,‘m:mun_amﬁ_oaama_.uIm_mms.m__mmm ﬁ.ooo::mnmun_mnm:a_._:amqmomm,_§==o§m<m6 pay the fine) for the
temporary 6-year H-58 visa. : : : :

The DHS secrefary shall set up an appellate authority with the m:.qmm: of Citizenship and Immigration Services to provide for a single level of
administrative appellate review of determinations pertaining to applications for H-5B visas. There also shall-be judicial review in the federal courts
o! appeal.. Applicants seeking administrative or judicial review shall not be removed from the U.8. until a final decision is rendared.

The informationfurnished by H-5B applicants shall be confidential. Tha DHS secretary shall disclose such information ta a recognized law
enforcement entity only in connection with a griminai Investigation or prosecution, or a national security investigation or prosecution, when such
informatian Is raquested in writing by such an entity. Any person who knowingly uses, publishes, or permits information to be axamined in violation
of this section shall by fined up to'$10,000. - o S

ABBREVIATIONS: BCBP: Bureau of Customs and Border Protection = DHS: Department of Homeland Security - DOL: Department of Labor « EECS: Employment Eligibility Confirmation
System » FLSA: Fair Labor Standards Act * ICE: Bureau of Immigration and Customs Enforcement « LPR: Lawful Permanent Resident - SSA: Social Security Administration
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SUMMARY

Adjustment of Status
for H-58
Nonimmigrants

(§ 702)

in order lo qualify for LPR status, workers will have to meet a future work requirement, clear additional security and background checks, pay
another fine of $1,000 (only persons over age 21), and an application fee, provide proof that they have paid all income taxes, and satisfy English
and U.8. civics requirements.

Applicants who have filed for an H-8B visa shall be granted employment authorization for the period that their adjustment application is pending,
shall be granted permission to travel abroad, may not be detained. determined inadmissible or deportable, or removed {deporied) unless the
applicant becomes ineligible for adjustment of status because of a criminal conviction.

Noncitizens with H-5B status will be prohibited from changing to any other immigrant or nonimmigrant status until the end of the six year duration of
the status.

Noncitizens in removal proceedings will be given the opportunity to apply for H-5B adjustment, and this opportunity must also be afforded to
individuals apprehended after enactment but before regulations establishing the H-6B adjustment procedure have been promulgated. Noncitizens
with final orders of exclusion, deportation, or remaval also may apply for H-58 adjustment, and thay do not need to file a separate motion ta reopen
their proceedings.

Spouses and children of H-5B—holders are also eligible te adjust. Abused former spouses and children of H-5B-holders who adjust or who are
eligible to adjust are also eligible on their own, provided that the termination of the qualifying relationship was connected to domestic viclence and
the spouse or child has been battered or subjested to extreme cruelty by the H-5B spouse or parent.

The contfidentiality and judicial review sections provided by §701 also apply here.

Aliens Not Subject to
Direct Numerical
LimHitations (§ 703)

Immigrants who adjust from H-5B status to LPR will not be subject to numerical limitations. -

Employer Protections
(§ 704)

Provides employers with an amnesty against any civil or criminal tax liability relating to the employment of an undocumented worker befors that
worker obtained wark authorization under this bill.

Provides employers who provide workers under this bill with the necessary documentation to establish thelr work history with an amnesty against
any civil or cririnal liability for having knowingly hired an undocumented worker. )

Autharization of
Appropriations
(§ 705)

The DHS secretary is authorized funds to carry out Title VII.

Contains a “sense of Congress" that funds should be directly approprialed to DHS in order to facilitate the orderly and timely processing of
applications (rather than requiring that such adjudications be funded solely through application tees),

Right to Qualitied
Representation

(§ 801)

Limits the categories of persons who are authorized to represent Individuals in an Immigration matter before any federal agency. The categories
include: (1) attorneys; (2) law students and law graduates, if appearing Under supervision and with no remuneration, and permitted to do 50 by the
official before whom they are appearing; (3) any “reputable Individual" appearing on an individual basls at the request of the immigrant, without
remuneration, permitted to do so by the official before whom he or she is appearing, and who has a preexisting relationship or connection with the
immigrant, unless this latter requirement is waived because adequate representation would not otherwise ba available and the individual does not
regularly engage in immigration practice or preparation; {4) a representative of a recognized organization who has been aceredited by the BIA;

{5) an accredited official of the immigrant's government (..., consular officer) appearing with the consent of the immigrant; and (8) an attorney
licensed to practice in the immigrant's country, if the representation concerns matters outside the U.S. and the official before whom he or she is

appearing allows such representation,

ABBREVIATIONS: BCBP: Bureau of Customs and Border Protection * DHS: Department of Homeland Security » DOL: Department of Labor » EECS: Employment Eligibility Confirmation
System « FLSA: Fair Labor Standards Act * IGE; Bureau of tmmigration and Customs Enforcement » LPA: Lawful Permanent Resident » SSA: Sociai Security Administration
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TITLE vIlt

PROTECTIONS bﬂb_zmﬂ IMMIGRATION FRAUD

Right to Qualified
Representation, cont.

{§ 8071)

+ Establishes requirements for Board of Immigration Appeals (BIA) recagnition of an arganization, which must be a nonproiit religious, charitable,
sacial servige, or similar organization; may only make nominal charges to individuals provided assistance; and must have “at its disposal adequate
knowledge, information, and experience.” Also authorizes the BIA to impese a bond requirement on organizations seeking recognition. The BIA is
to approve qualified individuals designated o serve as accredited representatives by recognized organizations if the individuals meet the

_.mn::m_ﬂmz»mmmﬂmc_mm:ma_uf.rmm_bg _.mm:_m:oz.m<mé.=._am<mm_.m.mno.dn:ma representatives must certify thejr continuing eligibility with the
BilA. : s : e .

+ Establishes "prohibited acts” subject to civil enforcement if committed by an individual who is not authorized to practice under the statute. These
_include {1) directly or indirectly providing ar offering representation in an immigration matter for compensation er contribution; (2) advertising or
soliciting representation in an immigration matter: (3) retaining any compensation for one of the above prohibited acts, whather or not any
application was filed; (4) falsely representing directly or indirectly, that the individual Is an attorney or supervised by or affiliated with an attorney; or
{5) violating any state civil or criminal statute or regulation regarding the provisior' of representation. Would allow any person with reason to
believe he or she has been injured to bring a givil action for enforcement. Remedies may include treble damages, injunctive relief, attoerney's fees,
and civil penalties of $50,000 for a first violation and $1 00,000 for a subsequent violation. .

+ The bifl.does not n_.mmaun..mnm_m, and local regulations, except to the extent that they impede the application of the federal requirements. It would
nm::m,,..au._‘mmm:_m:o‘:__ to include (1) "the appearance, either in person or through the preparation or filing of any brief or other document, paper,
application, or petition on behalf of another person or client, before any Federal agency or officer™ and {2) “the study of the facts of a case and the

TITLE VIl

mnu__nmu_m_mém..oo:u_maészEmmiamRmusomm:a mcxm_mmémﬂ_{z_mm.m:n_cam:nﬁsmm:n_am:i n_.mum_.mﬁ_o:o*umum_.m.._
vmoﬂmn.._.._ozm.ﬁmﬁ_zma IMMIGRATION FRAUD _ s ._,.

Protection of Withess
Testimony

- (§ 802)

¢ Expands nonimmigrant "U” visa status to include victims of fraud committed by persons not authorized to engage in immigration representation,
where the victim has suffered financial; physical, or mentai harm.

TITLE IX

. CIVICS INTEGRATION. .~

¢+ Increases the number of noncitizens wha may be granted "U" status in a fiscal year from 10,000 to 15,000.

Funding for the Office
of Citlzenship

(§ 901)

+ Establishes the “United States Citizenship Foundation," a public-private foundation almed at supporting the Office of Citizenship of U.S. Citizenship
and Immigration Services. The Office of Citizenship promotes language and civics training of immigrants seeking naturalize.

Civics Integration
Grant Pregram

(§ 902)

. U:moﬁ,‘UIm.._o‘_.m.mSE_m_._..m competitive grant program to fund programs that promote knowledge of civics and English as a second language,
. >E_.3_.ﬁmm appropriation of funds needed to carry forth the grant program.

AHBREVIATIONS: BCBP: Bureau of Customs and Border Protection » DHS: Department of Homeland Security « DOL: Department of Labor » EECS: Employment Eligibility Confirmation
System « FLSA: Fair Labor Standards Act « IGE: Bureau of Immigration and Gustoms Enforcement « LPR: Lawful Permanent Resident « SSA: Social Security Administration
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TITLE X

PROMOTING ACCESS TO HEALTH CARE

Federal
Relmbursement of
Emergency Heaith
Services Furnished to
Undocumented Aliens

(§ 1001)

+ Clarifies that health care providers may claim reimbursement for emergency treatment of uninsured H-SA visa—holders and H-5B visa~holders
under Section 1011 of the Medicare Prescription Drug, improvement and Modernization Act of 2003 (MMA). Section 1011 provides limited funding
to health care providers to help defray the costs of emergency care to certain uninsured immigrants who are ineligible for public health benefits.

+ Extends funding authorization under Section 101 1, currently set to expire in 2008, for an additional three years, until 2011,

Prohibition against
Offset of Certain
Medicare and Medicaid
Payments

(§ 1002)

+ Clarifies that Section 1011 payments shall not be offset by-a reduction in federal Medicaid funding to “disproportionate share hospitals” for the
treatment of low-income patients.

Prohibition Against
Discrimination

(§ 1003}

+ Prohibits government agencies from discriminating on the basis of employment in a hospital versus a nonhospital against J-1 visa—holders who
seek a waiver of the 2-year foreign residancy requirement.

Binational Public
Health Infrastructure
and Health Insurance

(§1004)

+ Directs the Dept. of Health and MHuman Services to contract with the institute of Medicine of the National Academies to study and issue a report
recommending ways to expand or improve binational public health infrastructure and health insurance efforts.

- TITLE Xi

MISCELLANEOUS -~ -+

Submission to
Congress of
.Information Regarding
H-5A Nonimmigrants

{§ 1101)

¢ Requires the secretary of State and secretary of DHS to maintain an accurate count of the number of aliens who are issued H-5A visas or
otherwise given H-5A status. :

+ Beginning with the first fiscal year afier regulations are issved to implement this Act, the secretary of State and secretary of DHS must submit
quarterly reports 1o tha Senate and House Judiciary committees on the number of visas isgued during the preceding 3-month peried. Additionally,
annual reports must be submitted that contain the following information: countries of origin, accupation, geographic area of employment in the
U.S., and compensation. Information will be complled based on data reported by employers 1o the EECS,

H-5B Nonimmigrant
Petitioner Account

(§ 1102)

+ Creates a general fund of the Treasury, which Is funded by fees and fines collected by the program. Amang other things, the Nonimmigrant
Petitioner Account will fund the tollowing activities: (1) not more than 1% of the funds will promate pubiic awareness about the H-5B visa program,
to protect migrants from fraud, and to combat the unauthorized practice of law under this Act; and (2) 15% will be available to DOL to enforce labor
standards in the geographical and occupational areas in which H-5A workers work.

Anti-Discrimination
Protectiaons

{§ 1103)

+ Expands the types of immigrants who ara protected fram national origin and citizenship status to include all LFR's {not just those who apply for
naturalization within & months of becoming eligible to do sQ}, warkars under the Special Agricultural Worker pregram, immigrants granted
temporary residence undar or other temporary residents under 245{a)(1}, refugaes, asylees, and workers granted the new H-5A or H-5B created
by this bill,

ARBREVIATIONS: BCBP: Bureau of Customs and Border Protection « DHS: Department of Homeland Security « DOL: Depanment of Labor » EECS: Employment Eligibility Confirmation
System « FLSA: Fair Labor Standards Act » ICE: Bureau of Immigration and Customs Enforcement « LPR: Lawiul Permanent Resident + SSA: Social Security Administration
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Women and Children
at Risk of Harm

(5 1104)

Expands the definition of “special immigrant” to include any immigrant cutside of .H:m U.5. who is: (1} a miner under 18 who does not have a parent
or legal guardian who can provide adequate care, who faces a credible fear of harm related to his or her age, who lacks adequate protection from

m:n::m_.:_.m_,_na_‘i:oa.s:mmcmm:amﬁmasimaacm_::mmo;m_&ma interest to be admitted to the U.S.; and (2) a woman who has a credible
fear of harm related to her sex and Jacks adequate protection from such harm. .

._.o‘_umm_mu,zm. mnu_mnm.am 3:&333_._.38 a consular, immigration, or other official by a U.S. government agency, an International organization,
or a recegnized nongovernmental entity designated by the secretary of State, . . .

vqa:wcmﬁ.ﬁmuuqma ,o_.mn_oqunm_.m:.no.«m:v‘nz_nu..osamamnmomm_ immigrant status from being provided any status under the _a.aﬁan_o: and
Nationality Act .

Prohibits an alien u«.mama special immigrant status from petitioning for a spouse who was represented as missing, deceased, or the source of harm

at the time of the alien's application. The secretary of DHS can waive this requirement if the alien can demonstrate that her representations of the
spouse were bona fide. -

Applicants granted spacial immigrant status may petition for a sibling or child under the .mum of ¢.m.
Applicants .o«m:nm,a special immigrant status shall be treated as refugees solely for the purposes of refugee resettleament assistance.

Applicants under this section are not subject to the public charge ground of inadmissibility or labor certification and visa requirements. The DHS
secretary may waive other grounds of inadmissibility except for those pertaining to controlled substance traffickers, security, and terrorism.

}um is determined by age on the date of referral to a consular officer.

Application fees under this section will be waived for a special immigrant visa, and immigrant visas under this section will not be subject to

:cam;nm____._._:m:o:m.>nv=nm:ﬁs_=__umn_.osamnm: mxnmazmnm&cnmnmmc:_u_.onmmmSizo:mﬂmﬁcm&:_am adjudicated not later than 45 days after
referral to a consular official. .

Those granted special immigrant status may apply adjustmient of status to permanent residence not later than 1 year after arrlval in the L.8.

All applicants wiil be subject to criminal, security, and other background checks before being granted special immigrant status, and must be
fingerprinted and submit any other biometric data required by the sacretary of DHS upon entry to the U.S.. All databases containing fingerprints
must be searched to determine whether the alien is ineligible to adjust to permanent residence on criminal, security or related grounds.,
Immigrants under this section who are determined ineligible for adjustment of status may appeal the decision through the Administrative Appeals
Office of the Bureau of Citizenship and Immigration Services. Judiclal review of decisions by the AAQ is subject to the limitations contained in
section 242(a}(2)(B) of the Immigration and Nationality Act.

No later than 1 year after the enactment of this Act, the saecretary of DHE shall report to the Senate and House Judiciary committees the following:
(1) data related to Implementation of this section; (2) data regarding the number of placements of women and children who facs credible fear of
harm; and (3) any other information that the secretary ot DHS deems apprapriate, g -

Funds are authorized to carry out this sectlon.

ABBREVIATIONS: BCBP: Bureau of Customs and Border Protection « DHS: Department of Homeland Security - DOL: Department of Labor = EECS: Employment Eligibility Confirmation

System + FLSA: Fair Labor Standards Act - ICE: Bureau of Immigration and Customs Enfarcement » LPR: Lawful Permanent Resident « SSA: Social Security Administration
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PROVISION

SUMMARY

Expansion of “S” Visa
{§ 1105)

Expands “S” visa availability by providing eligibility to a person (1) whom the DHS secretary and the secretary of State, in consultation with the
director of Central Intelligence, determine has information regarding governments or organizations with respect to weapons of mass destruction

and delivery systems, if they are at risk of developing or transferring the weapons or systems, and {2) who is willing to supply or has supplied such
information to the U.S. government. ’

If the DHS secretary (in cases Involving a criminal organization or enterprise) or the DHS secretary and sacretary of State {in cases involving

ﬁm:oamaQémmuo:mog._mmmamm:cozo:vno:mmam; muuauzmﬁ.”:mmnocmm.o:m_nﬂm:m:aum«mamn::muman: may accompany or follow to join
him/her. ’ :

Increases the annual limit of persans who may be granted an "S" visa from the current 250 to 3,500 persons.

Volunteers
" (§ 1108}

Exempis certain religious denominations, affiliated religious organizations, and thelr agents or officers fram erlminal llability for harboring an
undocumented immigrant if the immigrant Is a volunteer with the denemination or organization wha is not compensated as an employea (room,
board, travel and other basic living expenses do not count as ‘compensation"). :

FOR MORE INFORMATION, CONTACT

Linton Joaquin, NILC executive director | joaguin@nile.org | 213.639.3900 x. 109
Marielena Hincapié, NILC director of programs | hincapie@nilc.org | 213.639.3900 x. 112

ABBREVIATIONS: BOBP: Bureau of Gustoms and Border Protection » DHS: Depantment of Homeland Security » DOL: Dapartment of Labor » EECS: Employment Eiigibility Gonfirmation

System « FLSA: Fair Labor Standards Act « ICE: Bursau of immigration and Customs Enforcement » LPR: Lawful Permanent Resident - SSA: Social Security Administration
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Most State Proposals to Restrict Benefits
for Immigrants Failed in 2005
MEASURES TARGETING IMMIGRANTS PROMISED FOR NEXT YEAR

By TANYA BRODER
NILC public benefits attorney

a Introduction

Buoyed by the passage of Arizona’s Proposition 200 in
2004, restrictionist groups actively lobbied other stares to
-adopt similar measures targeting immigrants. The Ad-
zona inidative requires employees of state and local
agendes to venfy the immigration staws of benefit
applicants, and ro report any “discovered” immigration
Taw violations to federal immigration authorites, making
the failure to file such a report 2 eriminal offense. It also
mandates that persons registering or secking to vote
submit specific documents as evidence of U.S. citizen-
ship. During the 2005 state legislative session, approxi-
- mately 80 bills seeking 1o restrict immigrants’ access to
services or requiring benefit agencies to report applicants
to federal immigration authorities were introduced in
mote than 20 states)! Measures proposed in at Jeast
seven states copied some of Proposidon 200's provisions
directly.?
The bills ranged from those denying all state or local
public benefits to certain immigrants, to those testricting
specific services such as financial aid, twition waivers,

1 Ser accompanying wble, “2005 Stae lLegislation
Resuicting Bencfits for Immigrants or Promuoting State and
Local Enforcement of Immigration Laws™ (National Immi-
gration Law Center, Nov, 2005). The table docs not cover
bills aimed only ar restricting access to driver's licenses or
in-state tuitdon for immigtants, or those affecting immi-
grants” rights in the workplace. For more information on
these issucs, see N1LCs websiie at www.nilc.org, especially
its “Dmployment lssucs,” “Driver’s Licenses,”  and
“DREAM Act” pages.

2Bills or initiatives introduced in Alabama, Arkansas,
Califomnia, Georgia, North Carolina, Tennessee, and
Washington mirrored some or all of Proposition 200's pro-

REVISED: November 21, 2005

adult basic educarion, literacy, instruction in English as a
second language (ESL), workers® compensztion benefits,
or adoption assistance. Some required local police,
coundes, sodial service agendies, or private organizations
receiving state funds to cooperate with federal immigra-
tion authorities. Other measures required that persons
secking services or registering to vote present specific
documents. One added “illegal immigration™ to a list of
state emergencies, while another proposed o establish a
state border police agency.

An examination of these efforts eveals that the bills
failed 10 parner significant support and, in some states,
faced strong opposigon by health care providers and by
business, faith-based, labor, community-based, antpov-
erty, anti-domestic violence, civil rights, and immigrant
tghts groups. Republicans and Demuocrats alike dis-
tanced themselves from the measures, which were per-
ceived by somie as mean-spinited, divisive, or a political
liability. Almost all the bills either stalled in legislaove
committees or were defeated. The few that did pass
were narrowed significantly during the course of the
legislative session and ate likely to have litte formal Jegal
effect. Restrictionist groups have not given up, however,
and are expected to pursue similar legislation or inida-
tives in several states during the coming vear.

m Narrow Legal Effect

One of the only such bills w secure a govemor’s signa-
ture this year was a Virgima measure prohibiting un-
documented immigrant adults from securing certain state
or local benefits.? Virginia’s Governor Warner blunted
criticism of his signature by explaining that, in his opin-

3 See ale discussion of Marvland governur’s actions,
under “Srates Restore, Preserve, and Lixpand Aceess 1o
Care for Immigrams,” below,

visions.
(6) 1LO0S ANGELES (Headquarters) WaSHINGTON, DC OnKLAND, CA
—
- 3435 Wilshire Boulevard 1101 14th Streec, NW 405 14th Sereet
1uucl Suite 2850 Suite 410 Suvite 1400
NATIGNAL Los Angeles, CA 90010 Washingten, DC 20005 QOakland, CA 94612

lumnmnon- 213 639-3900 202 216-D261 510 663-8282
LawCENTEN 213 6393911 fax 202 216-0266 fax 510 663-2028 fax
www.nilc.org
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jon, the new law did not change existing state practice.
He noted that the final bill was much less restrictive than

the one originally introduced. Similarly, Arizona’s attor- *

ney general determined . that Proposition 200% verifica-
tion and reporting requirements zpplied oily to five pro-
grams, from which undocumented immigrints already
were excluded.’ During the 2005 session, Arizona’s gov-
emor vetoed ‘a bill that would have denied i immigrants’
access to 2 broader array of services, Several other re-
stdctive measures in Arizona died before reaching the
governor’s desk.

= Harmiful Practical Effect

Despite the narrow legal effect of the measures that be-
came law and the failure of the vast majority of similar
bills to pass, the debate surrounding the bills and the
threat of new bills or initiatives at once reflected and
reinforced a climate of hostility toward immigrants. The
impact in Arizona was palpable. After the passage of
Propaosidon 200, many immigrants and their U.S. citizen
farnily members were deterred from secking services for
which they remained eligible. The media reported drops
in visits to health clinics and in participadon in literacy
wraining, nurition assistance, and health programs, as
well as accounts of domestic violence victims afraid to
report abuse and parents confused ahoutr whether to
keep their children home from school 8

* CL. jenkins, “Warner Signs Limits on Immigrant Bene-
fits: Vizginia to Require Verification of Legal Status 1o Re-
ceive Mon-Emergency Aid,” Washington Post, Mar. 30, 2005.

3 State of Arizona Office of the Atorney Geéneral, “State
and Local Public Benefits Subject to Proposition 200,”
Opinien No. 104-010 (R04-036) (Nov. 12, 2004) (finding
that the initiative applies only to the General Assistance,
Sight Conservation, “Neighbors Helping Neighbors,” Uril-
ity Repsir, Replacement and Deposit, and Supplemental
Payment Programs). An attempt to broaden the scope of
this initiative js pending in the Arizona courts. Yes on Prop,
200 v. Napolitano, CA-CV 05-0235 (Ariz. Ct. App, filed
Apr. 28, 2005). The inidative did not alter immigrants” eli-
gibility for benefits but instead introduced verification and
feporting requirements, See ofe “Oth Circuit Dismisses
Chailenge to Arizona’s Prop. 200 and Vacates District
Court Ruling Denying Injunction,” Immigrants' Rights Update,
QOct. 5, 2005, available ar www.nilc org[immsp_bs[vrg
yerifreptp009.htm,

6 See, e, Mary Vandeveire, “Prop 200 Confusion Being
Lamented, Participation Drop Scen in Scrvices Not AR
fecied by New Law,” Arizona Daily Star (Tucson ed.), April
4, 2005; Eivia Diaz and Rubert Sherwood, “Prop. 200s
Effect Minimal: Polidcal Fallour May Loem Large in *06
Races,” Angona Republi, Junc 5, 2005 (immigrants arc

Some proponents appeared to welcome indications
that Proposition 200 deterred immigrant parents from
secking services that were not covered by the initiative,
such as pnmary education and WIC, the supplemental
nutrition program for wometi, infants, and children.
Kathy McKee of Protect Arizona Now, the group that

«rafted the initiative, suggested that undocumented im-

migranss have only themselves to blame for their fear:
“If people are in this country illegally, they’re not entitled

. 10 a fear-free life. They should fear being deported.™

The harm extended far beyond the undocumented
immigrants that the initiative purported to target, sowing
fear and confusion in families that include immigrants
who are lawfully present in the U.S# and/or U.S. citi-
zens, An Arizona state representative described the
turmoil expetienced by his constients: “A fear factor
has setin. People tell me that they are legal immigrants
and their children are citizens, but they are afraid to ap-
ply for the Arizona Health Care Cost Containment Sys-
tem.” He continued, “They ask me: “Should 1 go 1o
court on a traffic cker?” They say they have w;mesqed a
crime and are afraid to report it.”

Arizona’s experience is similar to California’s after the
passage of Proposition 187. The California initative,
approved in 1994, would have denied access to public
education and a broad array of services to certain immi-
grants and would have required state and local agencics
to report individuals suspecred of being undocumented
to federal immigration authorities. Most of Proposition
187 was invalidated by federal courts as unconstitutional
and never implemented. However, the harm and polid-
cal fallout stemming from the initiative lingers today and
contributes to the confusion and fear that prevent
farnilies from securing services. After the initiative
passed, there was a documented rise in hate crimes, as
well as harm resulting from a reluctance by immigrants
to approach government agencies to report crimes, seck
critical services, or otherwise partcipate in protecting
publn: health and safety.i®

missing medical appointments and are defivering babies
elsewhere).

? Arizgna Daily Star, spra note 6,

8 1n this arsicle, the wrm “lawfully present” refers ta per-
sons who are “lawfully present in the U.5."

*John Turner Gilliland, “Anti-Immigration Tnitiative
Takes Effect in Arzona,” CNSNEWS.conr, Dec. 24, 2004,

19 Ser, £z, I-cnton Catalano and Hargreaves, “Lffect of

Proposmon 187 on Mental Health Service Use in Califor--

oia: A Case Swdy,” Health Affairs, Vol. 15, No. 1 (1996);
Fenton, Moss, Khalil, Ghattas, and Asch, “Effcet of Cali-
fornia’s Proposition 187 on the Use of Primary Care Clin-
ics,” Western Jonrnal of Medicine, Vol. 166, No. 1 (Jan. 1997);
Codlifion for Humane mmigrant Rights of Los Angeles,

National Immigration Law Center | www.nilc.org
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A legislator’s artempr to reintroduce part of Proposi-
ton 187 was killed swiftly in the California legislature
this year, as were several other measures that proposed
10 deny services to immigrams or promote cooperation
with federal immigration authotities. Similarly, Republi-
can Governor Mike Huckabee of Arkansas this year
publicly denounced a bill similar to Proposition 200,
calling it “inflaimmatory . . . race-baiting and demagogu-
ery” and speculating that the measure could deter over-
seas corporations from bringing new business to Arkan-
sag. !l

Even the largely symbolic bills were intended to send a
message, not only to commuaity members but also to
federal policymakers, in the midst of the debate on fed-
eral immipration reform. The state and local campaigns
such as Protect Arizona Now (PAN) purport 1o be
home-grown but were funded heavily by national groups
such as the Federaton for American Immigratdon Re-
formn (FAIR), Americans for Better Immigradon, Ameri-
cans for Immigratdon Control, Popstop, Inc. (of Mary-
land), and Population-Environment Balance, which hope
te build on ani-immigrant sentiment at the state and
local Jevels to fuel a nadonal restdctionist agenda.'2

These ant-immigrant groups, testing the waters in
various states, also hoped that the immigrant issues
would help to advance or defear candidates in state and
local electons. Governor Warner of Virginia acknowl]-

“Hate Unleashed: Los Angeles in the Aftermarh of 187"
(1995); Kenneth B. Noble, “Aracks against Asian-Ameri-
czns on the Rise, Especially in California,” New York Timer,
Dec. 13, 1995; see alro Tanya Broder and Clara Luz Navarro,
“A Streer Without an Exiv: Excerpis from the Lives of
Latinas in Post-187 California,” Hastings Women's 1aw Jour-
wal, Summer 1996,

" “Huckabee Blasts Immigrant Bill as ‘Race-Baijting,™
Asrodated Press, Jan, 28, 2005; “Governor Says Anti-Tlegals
Measure Could Scare off Companies Like Toyora,” Assor-
aled Press, Feb, 3, 2005,

12 $r Tom Bartry, *Restrictionism Resurgent in Post 9/11
Polidcs: Protect America Now” (International Relations
Center JRC), Dec. 3, 2004), available at yrwnw.irc-online.org
[oontent/710.  See alie Tom Barry, “Immigration Debate:
Politics, 1deologics of Ant-Immigration Forces™ (1RC, June
t7, 2065), available at www.irc-online.org/content/652
(describing origins of and relationships among national anti-
immigeant groups). A list of major contributors 10 PAN
can be found at www.pan2004.com/funding.htm. See afro
Center for New Community, “Federatton for American
Immigradon Reform (FAIR): Center for New Community
Special Report” (Nov. 2004), available ar www.newcomm,
org/fair2004.pdf (details links berween FAIR 2nd white

suprcmacst  organizations and describes some of the

group’s staze and local work).

edped that the bill he signed, rather than addressing any
concrete problem, was designed to provide an issue for
legislators to focus on in the upcoming state elections.
Governor Napolitano of Arizona, feeling pressured to
defend herself apainst accusatons that she was soft on
illepal immigration, pointed to her signature on a hill
denying funding to day laborer sites.)* Republicans and
Democrats agree that the immigration issue will provide
fodder for upcoming elections, either by energizing
Latino veters or by drawing out these who are uncom-
fortable with current immigration or demographic
trends.

m State Advocacy Highlights

During the past year, advocates worked in broad eoali-
tions to defeat measures targeting immigrants, under-
scoring the value of providing preventive care and crit-
cal services and highlighting the contributions of immi-
grants to the economy and workforee.

1 A coaliion of health care providers, labor, faith-
based, civil rghts, and immigrant rights groups in

Colorade defeated a bill that would have denied services

to undocumented immigrants and requited agencies o
maintain records of immigradon documents. An initia-
tve that would have denicd nonemergency services to
undecumented immigranss failed to attract enough sup-
port to qualify for the 2004 ballot. However, propo-
nents plan to file an identical initative, aiming for the
2006 balior.

Y Two Praposition 200 look-alike bills failed in
Georgia this session, one because it could not garner the
two-thirds vote needed to amend the state’s constitution.
Advocates expect that a version of these bills will be
reintroduced nexr session. State Senate Republican lead-
ers reporiedly have desipnated these measures as “top
prionty” for the 2006 session.™

Y In response to vociferous objectons from busi-
nesses, health care providers, and comimunity action
organizarions, Idaho legislators tabled a bill that would
have denied services under the county indigent medical
program to undocumented immigrants, required the
county to pay for transportadon of undocumented pa-
tients to their home couwritries, and held employers liable
for the cost of their care.

Y All of the anti-immigrant legislation introduced in
Maryland this year was withdrawn, defeated in com-
mittee, or was not voted on during this session. A broad

3 Clvia Diaz and Robert Sherwood, *“Prop. 200°s Effect
Minimal: Pelitical Fallour May Loom Large in "06 Races,”
Arizona Repubiie, June 5, 2005,

" Dick Peitys, “Coenservatives Campaign 1o Block Bene-
fivs for MWegal Immigrants,” Aasedated Press, Qct. 17, 2005.

National Immigration Law Center | www.nilc.org
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coalition of faith-based, civil rights, immigrant commu-

nity, education, ant~domestc violence, and workers’
rights groups, health care providers, and goveinment
staff lodged substantial opposition to these bills. The
groups are inonitoring 4 tise in hate crimes against im-
migrants in Maryland and preparing for similar legisla-

tion expected in the upcoming session, such as a bill that -

would deny workers’ compensation coverage to un-
documented workers and another that would outlaw the
translation of Baltimore County documents into lan-
guages other than English. Unforrunatciy, as- detailed
below, Maryland’s governor cut funding for lawfully
present’ immigrant children and pregnant women who
had been covered under a state medical program. -

% Advocates in Tennessee defeated a bill that mir-

rored Arizona’s Proposition 200. . They wotked hard to -
prevent 2 slew of anti-immigrant legislation from passing’

this year, including renewed attemprs to restrict access to
driver’s licenses and public benefits. Advocates also
introduced positive legislation, including a bill approved
by the Senate Education Committee that would increase
funding for the state’s English Language Learning Pro-
gram, which provides instruction in public schools to
swdents whose first language is not English. The bill
likely will continue to move next session. Advocates
also plan to embark on a “Welcoming Tennessee” initia-
tive, an education campaign aimed at highlighting the
benefits that immigrants bring to the state. The initiative
15 modeled on a successful campaign in lowa.!?

§ All of the bills targeting immigrants in California
were defeated this year as well. Most California legisla-
tors, cognizant of the political damage from Proposition
187 and now more sensitive to the state’s changing
demographics, distanced themselves from measures per-
ceived as discriminatory.’® Advocates promored positive
messages about immigrants and their contdbudons!? and
are moving legislation to faciliate naruralizaton and

15 The lows campaign, sponsored by the Center for New
Community, used outreach, leadership training, and public
education to build support for immigrants in various sec-
tors. Camcuses across lowa adopted resolutions welcoming
immigrants and denouncing anti-immigrant groups that had
come to lowa from out of state. - -

1 The 'political fallout from Proposition 187 left an
indelible mark on the state and, to some extent, the nation,
Former Governor Pete Wilson, who had camp-ugncd heav-
ily on the immigration issuc, came to be viewed as and-
Latinoand inspired a growing demographic and political
force to register as Democrats in record numbers.

17 See, eg, California Immigrant Welfare Collabora:iivc
*Looking Forward: Immigrant Contudbutions to the Golden
State™ (2005), available at www.caimmigrant.org/source/Ilm

migrant_contriburion, pdf

civic participation. They also are gearing up to address
proposed initiztives and ant-immigrant. activity ar the
state and local levels,

¥ On Nov. 19, 2005, the goverror of Hllinois signed 2
“New Americans Executive Order,” creating an “Office

“of New Americans Policy and Advocacy.”  Under the

ordet, a council of state and national experts will meet ta

'dcvelop recommendauons on how to integrate immi-

grants fully into the state’s economic and civic life,
including policies on English acquisition, auzensh:p,
education, health care, human services, security, entre-
preneurship, workforce development, home ownership
and housing. " An mrcrdepartmcntal task force of state
agencies aiso will examine how to address the needs of
diverse immigrant groups in Ilinois. Finally, the new
office will analyze federa] immigration law and policy
changcs advise the governor on how the state should
respond, and make contributons to the national dis-
course on immigrant integration policy.

m Bills and Initiatives Promised
for Next Session

Although across tlie nation at least 75 bills aimed ac re-
stricting scrvices for immigrants were defeated last ses-
sion, sponsots in several states, including Albama, Ari-
zona, Arkansas, California, Colorado, Georgia, and Ten-
nessee, vowed 1o teintroduce them or bring them to the
voters s initiatives. Such initiatives are pending or cir-
culating in Arizona, Californiz, Colorado, and Washing-
ton. In states and localities across the country, the de-
bate on immigrant-related measures is likely to play a
promirtent tole in the 2006 elections.

The November 2006 general election ballot in Ar-
zona, for example, will include 2 proposed state consti-
tutional amendment that would deny bail to undocu-

mented persons who are charged with a felony. Propo- |

sition 187 proponents in California have tried for several
years to reignite the initiative in various forms, most
recentdy taking advantage of the debate on access to
driver’s licenses for immigrants. One such initiative
failed to qualify for the ballot exclier this year. However,
another initiative currently circulating for signatures
would establish a2 “California Bordér Police” agency
charged with assisting federal agencies in ‘enforcing im-
migtation laws. A third injtiative, submitted ro the Cali-
fornia artomey general but not yer circulating, would
deny a broad array of services to certain immigrants,

- prevent them from securing driver’s licenses or in-state

wition for postsecondaty educarion (e £ Al community
or state colieges), and require proof of U.S. citizenship
for persons applying or registering to vote.

National Immigration Law Center | www.nilc.org
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In Washington State, an initiadve modeled on Propo-
sition 200 is circulating for signatures. If the measure is
certified, it will be submitted to the state legislature in
January 2006 The main proponent of the initiative,
Moartin Ringhofer, gained notoriety when he challenped
the credentials of voters during the 2004 governor’s race,
based on their “foreign-sounding™ names. Both Repub-
licans and Democrats condemned Ringhofer's efforts to
disqualify voters.”” Although the initiative does not
appear to have significant support at this time, advocates
arc treating the threat seriously.

u States Restore, Preserve, and Expand
Access to Care for Immigrants

As the resuictive measutes were debated and in most
cases defeated, many siates preserved, restored of ex-
-panded access to services for immigrants this year,
focusing in particular on preventive hezith care coverape.
Legislators and governors in many of these states recog-
nized that investing in preventive care for all community
members s a cost-effective public health policy.20

The Colorado Legislature, for example, restored Medi-
caid and state medical coverage to the lawfully present
immigrants whose eligibility would have been terminated
by a 2003 law. Litigation challenging these cuts afforded
addional dme for the legislarure to reconsider, and no

1 The legislature could adopt the initiative as proposed
or, if it rjects or refuses to act on it, the measure would be
placed on the ballot in the following elrcdon. Alternatively,
the Jegislature can approve an amended version, in which
case both the original and the amended version would be
placed on the ballot.

¥ A Nasty Turn in Election Challenge,” Seartle Times,
Aprl 5, 2005.

2 See NILC, “Comprchensive Health Care for Immi-
grants: A Sound Straegy for Fiscal and Public Health”

{2004), available at www.nilc.org/immspbs/health/Issue
Bricfs/comphealthcare 0404.pdf. See afia Mohanty, Wool-

handler, Himmelsicin, Pad, Carrasquille and Bor, “Health
Case Expendinnres of Immigrants in the United Staces: A
Nationally Representative Analysis,” Amrerican fournal of Pub-
dic Heaith, Vol. 95, No. 8 (Aug, 2005), at 1431. The report
found that immigrants in the U.S. used health care at a
lower rate, and accounr for a disproportionately lower por-
tion of health carc spending, than U.S. citizens. The report
noted thar although immigrant children had a lower average
number of emergency room visits, their costs per visit were
higher, saggesting that immigrant children delayed secking
care unil their conditions became more serious and costly,

terminations were implemented before the new law re-
stored coverage2!

Washington State restored health coverage through a
state-funded Medicaid look-alike program to all children
in familics eaming less than 100 percent of the federal
poverty level, regardless of their immigration status, In
2002, the state had transferred children and some par-
ents who were ineligible for federal Medicaid to a “Basic
Health” program, with premiums, co-pays and a more
restrictive scope of services than Medicald, Policymak-
ers discovered, however, that many children lost cover-
age and access to care, and that the administrative ex-
penses, increased worklead, and cost-shifts of this move
outweighed any benefits or savings.2 The legistanare
and governor opted 10 restore the Medicaid look-alike
program for children, effective January 2006. Several
counties and states, including New York, Massachusetts,
Rhode Island, and, to a more limited extent, Washing-
ton, DC, already offer coverage to low-income children,
without discriminating based on immigrarion stamus.
Other states and counties, including California, are
considering similar proposals.

On Nov. 15, 2005, Governor Blagojevich of Illinsis-
signed a measure that will allow all children in the state
to obtain health insurance, regardless of their immigra-
tion statws. The Ilinois program, to be implemented on
July 1, 2006, will require copayments and premiums,
depending on a family's income. To finance this pro-
grarn, 1.7 million children cutrendy enrolled in the state’s
KidCare, FamilyCare and Medicaid programs will be
shifted to a system in which recipients choose a primary
doctor ta coordinate their care and referrals to specialists
and hospitals.2?

2 Ser “Colorado Legislature Votes to Restore Medicaid

* Eligibility for Ymmigrants,” Immigrants' Rights Update, Feb.

10, 2005, available at www.nilc.org/immspbs/health /health

032.htm.

2 See, £g, Mark Gardner and Janet Varon, “Moving
Immigrants from a Medicaid Look-Alike Program to Basic
Health in Washington State: Carly Obscrvadons” (Kaiser
Commission on Medicaid and the Uninsured, May 12,
2004), available at www kff.org/medicaid /70794,¢fm; Chil-
dren’s Alliance, “Condition Crtical: Washington's Curable
Children's Health Crisis™ (Dec, 2004), available at www.chil
drensalliance.org/publicarions/reports.cfm.

B Monica Davey, “llinois Law Offers Coverage for
Uninsured Children,” New Yook Times, Nov. 16, 2005;
Kaiser Family Foundation, “Ulinois Gov. Blagojevich Signs
Legistation to Expand Childtens Health tnsurance,” Kairer
Daify Health Policy Repord, Nov. 16, 2005,
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New Jersey began 1o offer coverage to “qualified”
immigram® parents thiough the NJ Family Care pro-
gram, effective Sept. 1, 2005. Illinois created a new pro-
gram, providing subsistence incosne to refugee and other
“bumaritafian” immigrant seniors and persons with dis-
abilities who are ineligible for federal Supplemental Secu-
rity Income (SSI). Advocates in New York secured a
court order directing the state to provide cash assistance
to lawfully present immigrans seniors and persons with

disabilities who ate ineligible for federal S51.%* And Cali-

forma extended basic dental. care services to all pregnant
women served under the state’s Medicaid program, re-
gardiess of their immigration status.

All rold, more than 30 stites continue to pmwde statc— '

funded services to sofne or all of their immigrant resi-
dents who are ineligible for federal Temporary Assis-

- tance for Needy Families (TANF), 85I, food stamps,
Medicaid, or the State Children’s Health Insurance Pro-
gram (SCHIP).28 "These programs for immigrants, al-
though not generally comprehensive, have been critical
in helping to fill some of the gaps created by the 1996
federal welfare law, which severely limited immigrants’
eligibility for federal safety-net programs.
past several years, however, some of these state pro-
grams have been eliminated or threatencd by budget
pressures.  Advocates in' Massachusetts, where coverage
for some immigrants was terminated in the previous
yeat, this year were successful in preserving medical cov-
erage for immigrant seniors and immigrants with dis-
abilities.2’

# “Qualificd” immigrants, as defined by the 1996 federal
welfare law, include lawful permanent residents, refugees,
persans granted asylum or withholding of deportation/re-
moval, conditional entrants, persons paroled inro the US.
for ar least one year, Cuban and Haitian entrants, and cer-
tain abused immigrants. 8 USC § 1641(b) and (c).

& Khrapunskiy v. Doar, No. 404175104 (NY Sup. Ct,,
Aug. 11, 2005} (state’s failure to provide assistarice to Jaw-
fully present seniors and persons with disabiliries under jts
“Additiona} Srate Pagments” progtam violates Article 17 of
the state constitution, which requires the state to aid and
support the geedy, as well as the Equal Protection clauses
of the state and U.S. constitutions). The lower court’s order
likely will be placed on hold (or “stayed™) while the stite

appeals. 7
%6 §pe NILC rables on state-funded Medicaid, SCHIP,

TANF, foad stamp and SSI replacement programs, updated '_
from NILC's, Guide to Imniigrant Llgilility for Federal Pro-

grams, available at www.pilc.org/pubs/Guide updarehinn .

7 Legishtors in Massachusetts also hope to restore medi-
cal services for the lawfully present immigrants who lost
coverage in 2003. “Call to Reinstate MassHealth for Legal
Immigeams,” Sentinel & Enterprise, Sept. 22, 2005,

During the

By contrast, Maryland’s governor recently used his
budget authority to cut health coverage for *qualified”
immigrant children and pregnant women who are ineli-
gible for federal Medicaid due to the five-year bar for
tecent eatrants. Responding to public outcry, the gover-
nor amended the budget to maintain coverage for those
currently receiving prenatal care, While welcomed, this
improvement left 3,000 immiErant children without cov-
erage. Community-based organizations in Maryland are
wotking to restore coverage for these immigrants during

. the next legislitive session-and have alteady generated

positive press on the issue.?® Advocates also have filed a
legal challenge to these cuts. :

Despite the epactment of replacement programs in

some states, partcipation by low-income immigrant
families in critical safety-net programs plunged precipi-
tously after the passage of the 1996 welfare law and,
contrary to popular belief; remains lower than that of
low-income families whose members are U.S. citizens 3
Much more work will be needed to ensure not only that

2 Ser, eg, “Unhealthy Thinking,” Washington Post edito-
ral, Oct. 9, 2005; “May We Have Some More?” Baflimor:
Sun, Oct. 6, 2005.

#?Flor P. v. Ehilich (Momgomery County Circuit Ct,
filed Oct. 26, 2005) (alleging that terminating coverage for
lawfully present immigrants violates the Equal Protection
davse of the Maryland Declaration of Rights).

# Ser, £2, Michael Fix and Jeffrcy Passel, “The Scope znd
Impact of Welfare Reform’s Immigrant Provisions” (Urban
Institute, Jan. 15, 2002), available at www.urban. org/utl
print.cfm?ID=7522; Leiphton Ku, Shawn Fremstad, and
Mathhew Broaddus, “Noncitizens’ Use of Public Benefits
Has Declined Since 1996: Recent Reporr Paints Misleading
Picture of Impact of Eligibility Restrictions on Immigrant
Families™ (Center on Budget and Policy Priodities, Aprit 21,
2003), available ar www.cbpp.org/4-14-03wel.pdf: Ran-
dolph Capps, Michael E. Fix, Jason Ost, Jane Reardon-
Anderson, and Jeffrey S. Passcl, “The Health and Well-
Being of Young Children of Immigrants” (Urban Institute,

Feb. 2005), available at www.urban.org/Template.cfm?Nay
M:nuID=24&templatc=[TaggedCon_tcnt{ ViewPyblication.

cfmaPublication]D=9161; Douglas S. Massey, “Five Myths
About Immigration: Common Miscom:.epti.ons Underlying
U.5. Border-Enforcement Policy,” Immigration Policy in Focus,
Aug. 2005, available at www.ailforg/ipc/policy reports

2005 fivemyths.htm (“While 66 percent of Mexican immi-
grants repurt the withholding of Social Security taxes from
their paychecks and 62 percent say that employers withhold

income taxes, only 10 percent say they have ever sent a

child to U.5. public schools, 7 percent indicate they have
received Supplemental Security Income, and 5 percent or
less report cver using food stamps, welfare, or uncmploy-
ment compensation.”).
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immigrants are cligible for services, but that they feel
safe in securing them as well,

. ® Conclusion

Despite an upsurge in anti-immigrant activity, state and
local Jawmakers and their constituents continue to rec-
oguize that investing in services for all community
members makes fiscal, public health, and public policy
seose.  This past legislative session, most proposals to
deny services 1o immigrants were rejected. Even when
restictive measures fail, however, the message sent 1o
immigrant communities can be devastating. Moreover,
bills and inidatives wrgeting immigrants are certain to
sesurface in the coming year and will be used to fuel
divisions berween communities. Advocates will need to
develop strategies to ensure that the climate created by
these initiatives does not impose new and unforeseen
hardships on immigrants and their U.S. citzen family
members.

With this goal in mind, advocates have launched af-
firmative campaigns, such as naturalization and civic
panicipation initiafves, aimed at highlighting the contri-
butions of immigrants and promoting policies that take
advantage of their skills, facilitate English and vocational
English capacity, improve language access policies, and
help ensure that families can secure crideal services that
allow them to remain healthy and productive. They are
identfying new allies, and participating in broader coali-
tions, to pursue policies that boost low-income commu-
nities generally, thwarting efforts to divide communities.

The debate on immigrant-related measures at the state
and Jocal level arises, in part, from a lack of an effective,
cohesive federal policy to incorporate immigrants into
U.S. society.

There is 2 widespread recogniton that the federal im-
migration system is deeply flawed, scparadng family
members from one another for extended perieds and
providing no lepal pathway for millions of essential
workers 1o partcipate in an economy that demands their
labor. The result is a growing populaton of long-term
undocomented workers. Some advocates of restrictive
measures believe that denying access to services or to the
basic documents that make it possible to perform daily
activiies in a normal manner — and generally making
life more difficult for families with members who are
undocumented — will force them o “self-deport.” But
the notion that restrictive measures drive immigrants
back o their countries of origin is belied by the facts.3

4 Indced, Arizona voters did nor belicve that Proposition
200 would teduce the number of undocumented immi-
grants in the statc or cven make Arizona less appealing 1o
immigrants. “What are Arzona Vowrs Thinking About

While the resttictive measures and proposals may have
succeeded in instilling fear and uncerainty within immi-
grant communities, they have done litle or nothing to
affect immigration patterns. Ironically, the threatening
proposals have the counterproductive effect of inhibiting
integration into communities. “As immigration restric-
tionists advance their agenda,” Tom Barry notes, “the
very act of assimilation that they demand of immigrants
will become increasingly impossible.”32

Frustrated by the lack of a coherent federal policy,
state and local governments have taken steps, both posi-
tive and negative, to address the presence and needs of
immigrants in both the new “gateway” states and in
more cstablished immigrant communides.®? . Govern-
ment commissions and research institutions increasingly
have recopnized that immigrant workers are essential in
supporting our economy, tax base, and Social Security
systemM  Federal, state and local policies will need to

llegal Immigration,” thinkAZ, Oct. 2005, avzilable at www,

thinkaz.org/documents/Wharare Arizona Voters Thinkin gab

outitlegallmmigrationpdf. And cven if such a plan could
be effective, more than half of the Republicans surveyed by

the Manharan Institute would oppose z policy making life
5o unpleasant that undocumented immigrants would be
forced to leave the US. Manhauan Institute, “A Nationzl
Survey of Republican Attitudes” (survey conducted Oct. 2-

5, 2005), availabie ar wrww.manhattan-institute,org/ppt/Tar
rance Immigration Poll files/frame.htm.

32 Tom Barry, “Restrictionism Resurgenr in Post 9/11
Polizics: Provect America Now,” supra note 12,

3 See, g, Paul Vitello, “As llegal Workers Hit Suburbs,
Politicians Scramble 1o Respond,” New York Tines, QOct. 6,
2005; Mark K. Matthews, “lmmigration Bedevils State
Lawrmakers,” Stafeiine.org, Scpt. 2, 2005,

M See, e.g, Evonomic Report of the President, Washington, DC:
U.S. Govt, Printing Office (2005), at 93-116; Litle Hoover
Commission, “We the People: Helping Newcomers Be-
come Californians™ {(June 2002), available at www.lhe.ca,
gov/hedir/report1 66.htmd (biparrisan commission recog-
nizes immigrants’ vita] role in the state’s workforce and
economy, and recommends that the state enact policies to
encourage full partcipation by immigrants of all statuses);

Stuart Anderson, “The Conmibution of Legal hinmigration

to the Social Secutity System,” Natdonal Foundation for
American Policy (Feb. 2005), available at www.nfap.net/
researchactivities /snudies /SpcialSecurityStudy2005Revised,

pdf (over the next 75 years, new legal immigrants will pro-
vide a nct benefit of approsimately $611 billion in present
value to the Social Scenrity system; a reduction in legal im-
migration covld devastate the system over time); Eduardo
Porter, “Wlegal Immigrants Are Bolstering Social Security
with Billions,” New York Timer, Apr. 5, 2005 (Social Security
Administration estimates that immigrants without valid
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promote the snccessful integration of immigrant workers
by providing access to work supports and other services
that help to maximize their valuable skills and resources.
Conversations on state policy as viell as federal immigra-
tion reform’® should focus on ensuring that all familiés
are able to participate fully in the workforce, public
health system, schools, neighborhoods, and crime-
prevention efforts — common sense policies thar will
improve health and safery for immigrants and U.S. citi-
zens ahke

Jonathan Blozer, NILC public benfits poliy attornsy, and
Jennifer Hajaiban, NILC research associate, alsa contribiited to

#5s artick. Tanya Broder's email address is broder@mile.org Mr.

Blaser’s email addreis is blozer@nile-dé.org; aﬂd Ms. H. qazbaﬂ T
email address is bgazban@ml:-dr 017,

Social Security fumbers contribute up to $8.5 billion in
Social Sceurity and Medicare taxes annually).

3 Numcrous proposals to reform the federal immigration
system are circulating in Congress. For a2 swinmary of
recent proposals, ree National Immigration Law Center, “A

Discussion of Immigration Reform Bills Introduced in

2005,” Ipiigrants’ Rights Update, Scpr. 16, 2005, available at
www.nilc.org/immlawpolicy/CIR /cir001 htm.
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USCIS GUIDANCE
ON
“PUBLIC CHARGE”

— p— WHEN IS IT SAFE TO USE
RECEIPT OF BENEFITS IN |f [ieiusteafonti

* WASHINGTON STATE

The U.S. government has important news about “public charge” — when receiving public benefits
may affect your immigration status or your ability to travel outside of the U.S. The government’s
new guidance on public charge, which took effect May 25, 1999, gives clear rules about when it is
and is not safe to use public benefits. :

HIGHLIGHTS OF THE NEW PUBLIC CHARGE GUIDANCE

« Use of Medicaid, Healthy Options, children's health, prenatal care or other health
services by you or your family members will not affect your immigration status unless
you use Medicaid or other government funds to pay for long-term care (in a nursing
home or other institution).

« Use of food stamps, WIC, public housing, or other non-cash programs by you or your
family members will not affect your immigration status.

« Use of cash welfare by your children or other family members will not affect your
immigration status unless these benefits are your family’s only income.

« Your own use of cash welfare, like SSI, TANF, State Family Assistance or General
Assistance-Unemployable, might affect your immigration status, depending on your
situation. This is because the USCIS or State Department can count these benefits in
deciding whether you are likely to become a “public charge.”

OVERVIEW OF PUBLIC CHARGE

P WHAT IS “PUBLIC CHARGE?

"Public charge™ is a term used in immigration law. The term describes persons who cannot
support themselves and who depend on benefits that provide cash — like TANF State Family
Assistance, GAU or Supplemental Security Income (SSI) — for their income. Depending on your
immigration status, the United States Customs and Immigration Service (USCIS formerly INS} and
State Department consular officers abroad can refuse to let you enter the U.S,, re-enter the U.S,,
or become a permanent resident, if they think you will not be able to support yourself without
these benefits in the future. Under very rare circumstances explained below, the USCIS can also
deport you if you become a public charge within 5 years of entering the U.S. Public charge is not

Adapted from the National Immigration Lac Center publication by Northwest Justice Project

CIWC Public Charge - New Guidance - English - 5/25/99 -p. 1 of 6
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USCIS GUIDANCE ON PUBLIC CHARGE + PAGE 2

an issue for immigrants who are applying to become a citizen. Public charge is not an issue for

refugees or persons granted asylum.

HOW DOES THE GOVERNMENT DECIDE WHETHER SOMEONE COULD BECOME A PUBLIC CHARGE?

The USCIS or State Department should look at many factors to decide if you are likely to become a

public charge in the future. Although the government can look at wh_ethe_r you used cash welfare-
in the past, it cannot make its decision based only on what happened in the past. The government - .
must look at all of the following factors together to decide whgthe_;__ypur-';mjgp:t?pe__cgmeg‘_ a p_u_bﬁc,: .

charge in the future:

Age (are you elderly or very young, and likely to need support?) _
Health (do you have an illness that requires costly treatment?) -
Income. {are you low-income or poor with no assets?) '

Family size (do you have a large family to support?) -.

Education and skills (are you working now or can you easily find a job?)

When you seek to enter the U.S. or apply for a green card, the government may ask you questions

to see if you are likely to become a public charge in the future. It is important to give them

information that shows you will not need benefits to support yourself. For example, if you are
elderly, but have family in the U.S. with enough money to support you, or, if you have a special
skill that will get you a good job in the U.S., you should give this information to the government.

WHAT KINDS OF BENEFITS MIGHT CAUSE A PUBLIC CHARGE PROBLEM?

In deciding whether you are likely to become a public charge, the USCIS can look at whether you
have used cash welfare, such as SSI, TANF, State Family Assistance or General Assistance-
Unemployable, or if you need long-term institutional care. But even if you used cash welfare in the
past, you can still show that you will not need it in the future (for example, because you have a

job now). The USCIS is supposed to look at your whole situation when it decides if you might .

become a public charge in the future.

WHAT IF | USED MEDICAID, HEALTHY OPTIONS, CHILDREN’S HEALTH, PRENATAL CARE, WIC, Foob
STAMPS OR OTHER NON-CASH PROGRAMS? ‘

Using Healthy Options, children’s health, prenatal care, WIC, or food stamps will not affect your
immigration status. Using Medicaid can only be a problem if you are in a nursing home or other
long-term care. All other non-cash programs, like housing, school lunch, job training, child care,
shefters, disaster relief, and health clinics, will not cause a public charge problem.

WHAT I MY CHILDREN OR OTHER FAMILY MEMBERS USE BENEFITS?

The USCIS will not look at whether your children or other family members used health care or
other non-cash benefits like those listed above. If your children or other family members use cash
- welfare (like TANF, State Family Assistance, or SSI), it will not count against you in a public charge
decision unless it is your family’s only income.

CIWC Public Charge - New Guidance - English - 5/25/99 - p. 2 of 6
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APPLYING FOR A GREEN CARD

» | AM APPLYING FOR A GREEN CARD. CAN THE USCIS REFUSE TO GIVE ME A GREEN CARD BECAUSE
THEY THINK | MIGHT USE CASH WELFARE ONE DAY?

Yes. If the USCIS thinks you cannot support yourself and that you will rely on cash welfare in the
future, it can refuse to give you a green card -- even if you are not using cash benefits now. See
the earlier question for some hints on how you might prove that you will not rely on cash welfare
in the future. Using non-cash programs will not cause a problem when you are applying for a

green card.

P | HAVE APPLIED FOR A GREEN CARD UNDERE THE VIOLENCE AGAINST WOMEN ACT. CAN USCIS DENY ME
THE CARD IF | HAVE USED CASH WELFARE?

No. FOR VAWA APPLICANTS: if you or your child is a victim of domestic violence and you have
petitioned under the Violence Against Women Act, consular officers and the USCIS are not
permitted to consider benefits, even cash benefits, that you may have received when determining
public charge. However, they may consider other factors described below.

P | USED CASH WELFARE SEVERAL YEARS AGO, BUT DO NOT RECEIVE CASH BENEFITS TODAY. WILL |
HAVE TROUBLE GETTING A GREEN CARD?

You should not be denied a green card just because you used cash welfare in the past. But, you
wili need to show that you are not likely to need cash welfare in the future, It will be easier to
shaw this if you used welfare a long time ago, or only briefly to get through a hard time.

b | AMNOT RECEIVING CASH WELFARE, BUT | AM VERY SICK, AND LIVE IN A NURSING HOME. CouLD |
HAVE TROUBLE GETTING MY GREEN CARD?

Yes. If you are in a nursing home or have a serious long-term ifiness, you will have trouble getting
your green card unless you can show that you will be able to get the care you need in the future
without relying on Medicaid or other publicly funded programs to pay for your institutional care.

» |F MY RELATIVE SPONSORS ME TO LIVE IN THE UNITED STATES, WiLL THIS HELP ME PROVE THAT | WILL
NOT NEED CASH WELFARE IN THE FUTURE?

Yes. Most people who are applying for a green card must have a “sponsor” who can show that he
or she has enough money to support you (at 125% of the poverty level — $20,875 for a family of
four). If your relative does not have enough money to do this, she will have to find a “co-sponsor”
who is also willing to help support you. Your sponsor and, if necessary, your co-sponsor, will each
have to sign a legal agreement (“affidavit of support™), promising to support you until you have
credit for 40 quarters (10 years) of work in the U.S., or until you become a U.5. citizen. Your
sponsor and co-sponsor must also agree to pay the government if you use certain benefits during
that time. This agreement will help convince the government that you will not need welfare.

REFUGEES AND OTHERS NOT SUBJECT TO PUBLIC CHARGE
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b | AM A REFUGEE. WILL | HAVE PROBLEMS IF | USE PUBLIC BENEFITS?

No. The public charge law does not apply to the immigrants listed below: -

» Refugees or persons granted asylum in the U.S.

» Cubans or Nicaraguans applying for adjustment of status under the Nicaraguan
Adjustment and Central American Relief Act of 1957 (NACARA) B

» Applicants for adjustment of status under the Haitian Refugee Immigration Fairness Act
of 1998 - — . _ '

» Cubans applying for adjustment under the Cuban Adjustment Act who were paroled as
refugees before April 1, 1980 , _

o Amerasian immigrants when they are first admitted to the U.S,

« “Lautenberg” parolees (certain Soviet and Indo-Chinese parolees applying for adjustment
of status) | . '

 Registry applicants (persons in the U.S. since before January 1,1972)

« Special immigrant juveniles

\

Using any benefits, including cash welfare, will not cause a problem for these immigrants.

PERSONS WITH GREEN CARDS
P | HAVE MY GREEN CARD.. WHAT CAN HAPPEN TO ME IF | GET CASH WELFARE?

In general, using cash welfare will not be a problem for you once you already have your green

- card. Tt will not affect your ability to become a citizen. However, it could be a problem if you
travel outside of the U.S. for more than 6 months - see the question on travel below. Using non-
cash benefits will not cause a problem for you.

» | HAVE MY GREEN CARD AND [ GET CASH WELFARE. CAN | TRAVEL QUTSIDE OF THE UNITED STATES?

If you are a legal resident who gets SSI, TANF, State Family Assistance, GAU or other cash welfare
right now, you should not travel outside of the U.S. for more than 180 days (about 6 months).
Any time you are gone for more than 180 days, the INS can ask you guestions about whether you
are likely to become a public charge, and may not let you re-enter the country. If you are outside
of the U.S. for 180 days or less, in most cases the INS will not ask you questions about public
charge when you re-enter the U.S. The INS will only ask you these questions if you intended to
live permanently in another country, committed certain crimes, or had a pending deportation or
removal case when you left the country.

P | HAVE MY GREEN CARD AND GET PUBLIC BENEFITS. CAN | STILL RECEIVE MY BENEFITS WHILE | AM OUT
OF THE COUNTRY? '

If you plan to be outside of the country for more than 30 days, you should check with the agency
providing the benefit. It may be against the rules to continue receiving public benefits while you
are outside of the U.S. It could hurt your chances of re-entering the U.S. or becoming a U.S.
citizen if you received benefits that you were not supposed to receive.
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P WHEN | RETURN FROM A TRIP, CAN THE GOVERNMENT MAKE ME PAY BACK MEDICAL SERVICES LIKE
MEDICAID OR PRENATAL CARE, OR FOOD STAMPS THAT | USED BEFORE | LEFT?

No. The government is not supposed to ask you to pay back these benefits unless you received
them improperly (for example, if you were not really living in Washington but claimed to be a
resident, or if you did not tell your welfare worker about all of your income). If you are at the
airport or the border and the USCIS or other agency asks you to pay back benefits, you should get
legal help immediately. This is true no matter what your immigration status is.

» | HAVE MY GREEN CARD. CAN THE USCIS DEPORT ME BECAUSE | USE BENEFITS?

No. The USCIS cannot deport you just for using public benefits that you qualify to receive. The
INS can only deport you in rare cases. You cannot be deported unless alf of the following are true: .

« you received cash welfare or long-term institutional care for reasons that existed
before you entered the U.S., and

= you got the cash welfare or long-term care less than 5 years after you entered the U.S.,
and

» you or your sponsor have a legal debt to the government agency that gave you.the
cash or long-term care, and you or your sponsor got a notice from the government that
you owed the debt within 5 years of entering the U.S., and

» you or your sponsor have refused to repay the benefits after the government filed a
lawsuit and won in court.

Maost programs, like SSI, TANF, State Family Assistance and GAU, do not create a debt for you. In
some states, General Assistance may create a debt for you. Some programs may create a debt for
your sponsor. But no sponsor who signed an affidavit of support before December 19, 1997 has a
legal debt to the government for a benefit that you received.

Remember, if you need benefits because you became sick, had an accident or other crisis after
coming to the U.S., then you cannot be deported for using those benefits. If you begin using
benefits more than 5 years after entering the U.S., then you cannot be deported even if you or
your sponsor owes the govemnment money for these benefits. For most permanent residents, this
5-year period starts again every time you enter the U.S. after being gone for more than 180 days.

CITIZENS AND APPLYING FOR CITIZENSHIP

P | HAVE MY GREEN CARD AND | AM RECEIVING SSI OR OTHER CASH BENEFITS. WILL THIS STOP ME
FROM BECOMING A LS. CITIZEN?

No. If you are properly receiving public benefits you cannot be denied citizenship for receiving
benefits. But if you ever got public benefits improperly, or misled the USCIS when you got your
green card, the USCIS may decide that you do not have "good moral character," and you could
have trouble becoming a U.S. citizen. If you have any questions about this, you shouid talk to an
immigration lawyer or community agency before you apply for citizenship.

CIWC Public Chatge - New Guidance - English - 5/25/99 - p. 5 of & 1 55



USCIS GUIDANCE ON PUBLIC CHARGE v PAGE 6

P 1AM A U.S. CmizeN. WILL | LOSE MY CITIZENSHIP IF | GET BENEFITS?

No, you cannot lose your citizenship if'you get benefits. Once you become a U.S. citizen the
USCIS cannot deport you, and they must always let you re-enter the U.S. after a trip to another

country.
SPONSORING YOUR RELATIVES
P WILL | HAVE TROUBLE SPONSORING MY RELATIVES IF | HAVE USED BENEFITS?

Using benefits should not affect your ability to sponsor your relative. You will rneed to show that
you or your co-sponsor eam enough income to.support.your relative. To méet this requirement,
you cannet count as income the benefits that you received. Currently, the affidavit of support
form for sponsors asks whether you or your household members have used benefits within the
past 3 years. This is only to make sure that you do not count any cash welfare when you add up
your family’s income, ' ' ‘

IF YOU ARE NOT SURE whether public charge applies to you, talk to an immigration lawyer or
community agency before you apply for a green card or before you travel outside of the U.S.

For more information: for Western Washington call Gillian Dutton at the Refugee and Immigrant Advocacy Project
at Northwest Justice Project, 206-464-1519 or {toll free) 1-888-201-1012, CLEAR line (1-888-201-1014) or the
Northwest Immigrant Right’s Project {Western Washington) 206-587-4009, (Eastern Washington ) 509-854-2100 .

Updated January 2004
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WHAT IS THE ALIEN EMERGENCY
MEDICAL PROGRAM? (AEM)

| am an immigrant and need medical assistance because | am very ill.
The weifare office (DSHS) tells me I cannot get regular medical
coupons, is there a program that can help?

if you have a medical emergency, the federally funded Alien Emergency Medical (AEM)
may be available to pay for services necessary to pay for that emergency. |

Who is eligible?
Immigrants who are not eligible for regular medical coupons due to:

» their immigration status (they do not have an immigrant status known as known as

- “gualified" or they have a "qualified" immigrant status, but are in one of the groups
in that category unable to receive non-emergency federal medicat benefits for the
first five years afier they come to the US) or

e sponsor deeming (someone has filled out an affidavit of support Form 1-864 on their

behalf and it is still in effect so the "sponsor’s” income and resources are
considered by DSHS in determining financial eligibility for benefits)

Note: For a list of "qualified” immigrant status, see the publication Effective
October 1, 2002, Some Immigrant Medical Programs Are Being Cut

If you are not eligible for regular medical coupons you must still be low income, have an
emergency medical condition, and be "categorically relaied" to the program.

To be categorically related you must be one of the following:

» a child under 18;

» aperson in a family with dependent children;

+ 65 and over;

» disabled {must be unable to work for at least one year), or

pregnant. ,
What is an emergency medical condition?

An emergency medical condition is defined as --the sudden onset of a medical condition
(including labor and delivery) manifesting itself by acute symptoms of sufficient severity
(including severe pain) such that the absence of immediate medical attention could
reasonably be expected to result in

« Placing the patient's health in serious jeopardy

¢ Serious impairment to bodily functions ;or
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o Serious dysfunctlon of any bod:ly organ or part.
What kinds of medlcal condltlons fit into this def‘ nition?

Individuals requiring nursmg home level of care or COPES meet the definition of having

an emergency medical condition.

In addition, the fol!owmg cond:tlons are conSIdered by DSHS to meet the definition.

Note. A number of the condltlons Ilsted be!ow have been removed from the list.
by DSHS—see the current online manual for a comparison. This does not
necessarily mean that the Department does not consider the condition an
emergency, but it does mean that the medical panel at the Medical Assistance
Administration (MAA) will review the condition. If the condition is denied as a
non-emergency, be sure to consult a legal services attorney for advice.

Allergic Reaction Fever (Symptomatic)

Hemorrhage, i.e., Bleeding

Amputation of Limb

Hemia

Appendicitis

'Hypothermia

Aéphyxia, l.e., Strangling/Drowning

Infection, i.e., Cellulitis or Abscess of Any
Body Part

Asthma, i.e. Acute

Kidney Failure

Bowel Obstruction

Kidney Infection

Bowel Perforation

Laceration (artery, nerve)

Brain tnjury

Liver Failure

Burn Injury

Malignant Hypertension

Cancer Surgery with Radiation Therapy
and Chemotherapy

Mental Breakdown

Cardiac Arrest

Meningitis

Chest Pain

Motor Vehicle Trauma

Coma Concussion

Pancreatitis

Convuision Peptic Ulcer (Bleeding, etc)
Deep Vein Thrombosis Poisoning
Depression (Major) Pneumonia

Diabetes Out of Control

Cotlapséd Lung

Dislocation of Joints

Pregnéncy (labor/delivery) .

Ectopic Pregnancy

Respiratory Failure

Electrocution

Seizures

Eye Injury

Shock
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Fainting Sunstroke

Fraciure, i.e., Broken Bones Stroke

Gangrene ' | Suicidal ldeation

Gallbladder infection Wounds resulting from Trauma
Galistones .

Heart Failure

Heart Attack

What i_f the condition | have is not on this list?

Conditions not on the list may be considered an emergency, but will need
documentation from a health care provider. Show your doctor this brochure and ask her
to explain why your health problem is an emergency. Give that letter to the welfare

office when you apply.
Is this program available more than once a year?

Yes. The Alien Emergency Medical Program is available as often as you have an
emergency condition that qualifies. You will be issued coupons to pay for the
emergency for three months. If you still need coupons--for the same emergency or a

different one--you can reapply.

How do | get information on my medical condition if | am not seeing a
doctor?

The welfare office does not have to pay for evaluations of an emergency condition so
most applicants will have to go to a community clinic or to the hospital to have the
emergency diagnosed.

What if | am not in one of the categories of people eligible (children,
families, 65 and over, pregnant or disabled) but | still have an

emergency?

If you are between the age of 18 and 64 and are not disabled or pregnant and have no
dependents, you can still get help if you are low income and need emergency care.
Hospital Charity Care regulations prohibit hospitals from billing patients earning less
than 100% of federal poverty guidelines for necessary medical services received.
Patients with incomes between 100% and 200% of poverty will be billed a portion of the

total bill.
What shouid 1 do if | apply for these programs and am denied?

You can request a fair hearing and contact a legal services lawyer for advice. For more
information on fair hearings see the publication Representing Yourself at a Fair Hearing.
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Where can I find the rules that describe the Alien Emergency Medical
program?

You may find the rules in the Washlngton Admlmstratlve Code (WACSBS -438-0110)
and on the internet at

hitp:/iwww1.dshs.wa. goleSAIEAZManua!lSect:ons!EA AlienMedical, htm

For other materials Iisted in this handout, check the NJP website at www. nwijustice.org.

(Updated November 2003)
8144 ' : '

This publication provides general information concerning your rights and
responsibilities. Itis not intended as a substitute for specific legal advice.
This information is current as of the date of its printing, June 2002,

© 2002 Columbia Legal Services and Northwest Justice Project — Forlegal services
call 1-888-201-1014, TTY 1-888-201-9737.
Permission for copying and distribution granted to Washington State Access to Justice Network and to individuals for
non-commercial purposes only.)
{
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Questions & Answers about Driver’s Licenses
Now That the REAL ID Act Has Become Law

June 2005

HISTORY AND TIMELINE

® What is the history of the REAL ID Act?

» Congress passed the REAL 1D Act as part of the Emergency Supplemental Appropriations Act
for Defense, the Global War on Terror, and Tsunami Relief, 2005 (HR 1268), and the
president signed it into law on May 11, 2005,

¥ The REAL ID Act, with its sweeping driver’s license prov:smns became law w1thout
hearings, testimony, or public discussion, even though it:

= repeals the driver’s license provisions enacted just a few months ago — in Dec. 2004 —
as part of the Intelligence Reform and Terrorism Prevention Act;

= tramples on states” rights to decide what makes their highways safer;

= will make it harder and slower for evervone to get a license; and

» will prevent many U.S. citizens and lawful residents from being able to get a driver’s
license.

m Does the REAL ID Act force states to immediately change their driver’'s
licenses?

» No. It provides that beginning 3 years after the REAL ID Act’s enactment (May 2008},
driver’s licenses cannot be accepled by federal agencies for any “official” purpose unless they
meet the requirements of the act.

» The requirements do not cause any immediate change in state laws or administrative
procedures.

» Driver’s licenscs already issved remain valid, despite the REAL ID Act.

» States may choose not to have their driver’s licenses meet the REAL ID Act’s requirements,
for reasons of public safety, cost, or other public policy reasons. Their residents may present
alternative documents for federal official purposes. Moreover, many states may be unable to
meel the act’s requirements, and their residents likewise will be able to present acceptable
documents for federal official purposes, such as a passport or military ID,

m What timeline will the states follow?
» That will differ from state to state, depending on states” legislative schedule and whether
changes can be made administratively rather than legislatively.

» States will have 3 years {until May 2008) to make their licenses and the issuance process

@ NATIONAL BAMIGRATION LaW CENTER
h_ 4

Los Angeles (Headquarlers) Washington, DC Qakland, CA
=~ = | 3435 Wilshire Blvd 1101 14" Strest, NW 405 14" Street
E.’ﬂ Suite 2850 Suite 410 Suile 1400
National | Los Angeles, CA 90010 Washinglon, DC 20005 Oakland, CA 94612
Immigration | 213 639-3900 202 216-0261 510 663-8282
Law Center | 213 638-39111ax . 202 216-0266 fax 510 663-2028

www.gilc.org
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toﬁfoi-rh'to the REAL ID Act’s feﬁui-remc.hts. The 3-year deadline may be extended by the
Dept. of Homeland Security {DHS).

» No later than Sept. 11, 2005, states must enter into a memorandum of understanding (MOU)

D

with the secretary of DHS to routinely use the Systematic Alien Verification for Entitlements
(SAVE) automated system to verify the légal presence status of non-U.S. citizen driver’s
license applicants. - : : '

oes the requirement that states enter into an MOU with DHS by Sept. 2005

mean that states must immediately begin verifying driver’s license applicants’
immigration status with DHS? * ' ' B

»

No. States must enter into an MOU with DHS by Sept. 11, 2005. No date is set for use of the
system. o e

= Should states move quickly to enact laws implementing the REAL ID Act?
» No. Changes, if made, should be implemented in a thoughtful, deliberate maner.
» DHS is required to issue regulations to implement the REAL ID Act. States that implement

>

>

>

the act before the regulations are issued will likely have to make revisions later. This would
pile additional expense on top of the initial implementation costs.

No money has yet been appropriated to assist states in shouldering the costs of
implementation. ‘

Limiting or denying access to driver’s licenses will have serious ramifications. For example,
denial of state ID may interfere with U.S. citizens’ right to vote, as well as their access to
benefits and services. lmmigrants who are unable to obtain a license because their legal status
makes them ineligible or because they cannot present required documents will be unable to
drive legaily. States need to move cautiously to make sure they do not interfere with the
constitutional rights of citizens and immigrants alike.

There may be alternatives in implementation of REAL ID that states should consider.

IMPLEMENTATION OF THE REAL ID ACT

= What is an “official” federal purpose?

>

Under REAL ID, an official federal purpose includes accessing federal facilities, boarding
commercial aircrafl, entering power plants, and any other purpose the secretary of DHS shall
determine. ' '

a Doesn’t the REAL ID Act just prevent states from issuing driver’'s licenses to
undocumented immigrant drivers?

>

No. The REAL ID Act covers ail aspects of driver’s license issuance: the information on the
license; technology; acceptable documentation to obtain a kicense: and storage and sharing of
personal information. Proof of citizenship or lawful immigration status is Just one of the many
requirements that states will have to meet for their licenses to be acceptable to federal -
agencies. _

The one-size-fits-all rules are so comprehensive that no state currently complies with all of
them. All states will have to change their driver’s license rules if they want their driver’s
licenses to be accepted by the federal govemment for any official purpose.
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m Will unexpired licenses remain valid until renewal even if state laws change?

» Most likely yes. We do not expect most states to recall licenses that have not expired if state
laws change to comply with the REAL ID Act. Apart from questions of legality, this would
be administratively burdensome and prohibitively expensive.

m How much flexibility do the states have in implementing the REAL ID Act?
> Advocates are beginning to consider alternatives for states to consider, such as:
= States could choose not to implement REAL 1D’s requirements. People would need to find
atternative forms of ID for flying, entering federal buildings, etc., such as a passport or
military ID.
® A state driver’s license could remain as is, and REAL ID’s requirements would be
implemented on a state ID card. People who need ID for flying, entering federal buildings,
efc., could either use a passport or military IT) or get a state ID card.
A state could implement REAL ID requirements for driver’s licenses and create a separate
driving certificate for thosé who can’t satisfy REAL ID’s requirements. Two sub-options
are that the state could make the certificate available to undocumented immigrants and
lawful immigrants made ineligible for driver’s licenses under REAL 1D (e.g., applicants for
adjustrent of status under the Violence Against Women Act); or the state could make the
certificate available to undocumented immigrants and lawful immigrants made ineligible
for driver’s Jicenses under REAL ID and also to nonimmigrants (under REAL ID they
could be eligible for a temporary license instead). .
* In a state that creates a driving certificate, U.S. citizens and lawful residents would have the
option to “opt-in” to the certificate. Ifthey needed an ID for federal purposes, they would
use a passport, military 1D, or other acceptable identification.

» These alternatives must be thoroughly researched, and there may well be other alteratives
that states can consider.

n What effect will the REAL ID Act's requirements have on U.S. cifizens and

legal immigrants?

> They will be at risk of identity theft as information is electronically shared by the states.

> Citizens who cannot prove their U.S. citizenship, and citizens and immigrants who cannot use
their foreign documents or whose documents are insufficient or cannot be verified will be
denied licenses.

> Presenting the state department of motor vehicles with documents that prove the applicant’s
identity, date of birth, citizenship or immigration status, Social Security number, legal name
and physical residence won’t be enough. DMVs won’t be able to issue a license until the
agency that issued the documents verifies their authenticity. These documents include birth
certificates, documents that prove physical residence (such as leases, utility bills, bank
statements, or telephone bills), court documents, Social Security cards, U.S. and foreign
passports, and immigration documents.

» Instant or electronic or manual verification of the authenticity of all these documents is simply
not feasible.

» Denials, delays, and repeated trips to the DMV will be the norm. Lines will be longer at

DMVs as staff verify documents of citizens and immigrants alike and as drivers with
temporary licenses have to renew their licenses more frequently.
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ELIGIBILITY RULES FOR CITIZENS AND IMMIGRANTS

n Who is eligible for a driver’s license under the REAL ID Act’s rules?
> States must require documnentary evidence that an apphcant 1s a citizen or national of the U.S.
OF is & noncitizen who; -
= is lawfully admitted for permanent or temporary residence;
* has conditional permanent resident status;
= is an asylee or refugee; - .
* has a valid, unexpired nonimmigrant visa or nommnugrant visa status;
* has a pending asylum application; '
= has a pendirig or approved appl:catmn for temporary protected status (T PS);
» has deferred action status; or
* has a pending application for adjustment of status to lawful pennanent residence.
»> A noncitizen in the nonimmigrant asylum applicant TPS, deferrcd action, and adjustment
applicant categories may receive only a temporary license. It can be valid only for the period

of the applicant’s authorized stay in the U.S. or one year if there is no definite end to the
authorized stay. It must state that it is “temporary,” and it must state its expiration date.

» If a state issues a driver’s license that does not satisfy the REAL ID Act’s requirements, the
license must say on its face that ii cannot be accepted by the federal government as ID, and it
must have a unique design and color.

u Won't it be easy for DMV employees to check citizenship and immigration
status?

» No. Many U.S. citizens do not have birth certificates or other evidence of U.S. citizenship.
Birth certificates often cannot be electronically verified.

» Our immigration system is disorderly, and not every legal immigrant has the same
immigration document to prove status.

» Visas and immigration statuses can be proved by myriad documents and do not have simple
expiration dates. Many noncitizens are still lawfully in Lhe country even though their
immigration document may have expired.

» DHS is hopelessly behind on processing immigration applications and changes in or
extensions of status. Many noncitizens won’t be able to obtain or prove their lawful
immigration status.

IMPACT ON STATES.

= How extensive are the REAL ID Act’s requirements?
» Very. Under the requirements, states must: ”
* Include specified information on the driver’s license.
* Issue licenses with a common machine-rcadable technology, w1th defined minimum data
elements, :
* Reguire documentary proof that the DL apphcant is a citizen or falls within certain
categories of lawful immigration status.

* Only issue a temporary DL to certain fawfully present immigrants, with specific
requirements: the DL must expire with the person’s authorized stay in the U.S. or after one
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year; the license must clearly indicate it is temporary and state the expiration date; the
license can only be renewed upon proof that the person’s lawful immigration status has
been extended, }
Verify with the issuing agency the issuance, validity, and completeness of each document
required to be presented to prove identity, full legal name, date of birth, Social Security
number, address of principal residence, citizenship, and immigration status.
- = Net accept foreign documents, other than a passport, to prove identity, legal name, and date
of birth.
» Enter into a memorandum of agreement by Sept. 11, 2005, with the sccretary of DHS to
verify Jegal status of noncitizen applicants.
= Use technology to capture digital images of identity source documents so they can be
retained in electronic storage in a transferable format.
= Retain paper copies of sonrce documents for a minimum of 7 years or images of source
documents for 2 minimum of 10 years.
= Subject all DL applicants to mandatory facial image capture.
= Confirm Social Security numbers with the Social Security Administration and resolve
discrepancies.
= Refuse to issue a DL without confirmation that the applicant has terminated a DL issued in
ancther state. .
* Enhance the physical security of locations where DLs are produced and the security of
docament materials and papers from which they are produced.
» Subject persons authorized to manufactere or produce DLs to appropriate security
clearance requirements.
Establish fraudulent document recognition programs for employees engaged in DL
issuance.
Limit the validity of nontemporary DLs to 8 years.
= If they issuc a driver’s license that doesn’t comply with REAL ID, say on the license’s face
that it cannot be accepted by the federal government as ID and use a unique design and
color for the license.
Provide electronic access to all other states to information contained in the state’s motor
vehicle database.
® Maintain a motor vehicle database that contains all the information printed on the DL and
motor vehicle drivers’ histories.

s What will states have to do to meet these requirements?
» These are major changes to driver’s licenses and the issuance process, and they will be
expensive for states to implement. For example,

= States do net currently use common machine readable technology for their licenses.

» Many states have exceptions to their requirement that DL applicants provide their current
address (the address of their current principal residence), in order fo protect victims of
crime or accommodate homeless people — exceptions that would not be permitted under
the REAL ID Act.

= States have their own definitions of the legal immigration presence requirement or have no
legal presence requirement at all.

= Most states do not issue temporary licenses that comply with the statute.

= States accept a variety of domestic and foreign documents from DL applicants to prove
their identity, legal name, and date of birth, many of which documents will be unacceptable
under the statute.
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* States do not require verification with the issuing agency of all documents presented to
prove applicants’ identity, date of birth, citizenship or immigration status, Social Security
unumnber, legal name and physical residence verifies its authenticity. These will include
birth certificates, utility bills, Social Security cards, and both U.S. and foreign government-
issued passports. Electronic verification is not avallab]e for many of these documents

= Few states now verify immigration status with DHS. '

» States do not generally store paper or electronic copies of documents presented to obtam a
license and do not have the facilities or staff to store these documents.

» State DMV employees do not have security clearances that the REAL ID Act will require.

= Some states issue licenses for more than 8 years — the limit under the REAL ID Act.

» States do not provide all other states with electronic access to their databases whlch is
mandated by the REAL 1D Act. :

m Will these changes be easy for states to make? :

> No. The National Conference of State Legislatures (NCSL) calls the REAL ID’s driver’s
license provisions unworkable. According to the NCSL, the “REAL ID Act threatens to
handcuff State officials with impossible, untested mandates, such as requiring instant
verification of birth certificates without providing the time or resources needed to bring 200
million—plus paper documents into the electronic age.” See NCSI. statement at
http:/fwww.ncsl. org/programs/press/2005/pr050208.htmn.

» The National Governors Association (N GA) and the American Association of Motor Vehicle
Administrators (AAMVA) opposed the REAL ID Act because it will “impose technological
standards and verification procedures on states, many of which are beyond the current
capacity of even the federal government. Morcover, the cost of implementing such standards
and verification procedures for the 220 million driver’s licenses issued by states represents a
massive unfunded federal mandate.”

» Who will pay the costs for states to comply with the REAL ID Act?

» No money has yet been appropriated by the federal government to reimburse the costs of
compliance. If money is appropriated, it will likely only partially compensate the states.

» The NCSL earlier estimated that REAL ID will cost states $500 to $750 million over 5 years,
plus an annual ongoing cost of $50 to $75 million to operate.

» The NCSL now believes that figure will be far higher, perhaps in the billions, as more
accurate estimates are obtained.

» Virginia has estimated that REAL ID Act implementation will cost the state $237 million {or
$45 per Ilcensee)

PRIVACY ISSUES

s Does the REAL ID Act provide any exceptions for states that have laws to
protect.the privacy of information, such as the addresses of victims of
violence, or does it provide for special procedures for homeless people?

» No. The REAL ID Act requires that the address of principal residence be printed on the DL.
If states continue to require all this information to be confidential, or provide alternatives for
the homeless, their licenses may not comply with REAL ID Act’s requirements.
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@ Does the REAL ID Act protect the confidentiality and security of personal
information in state motor vehicle databases?

> No. The REAL ID Act requires that states have electronic access to information contamcd n
the motor vehicle databases of all other states, with:
= no confidentiality or security protections;
" no limits on what information must be shared,
» no limits on who has access to the information;
= no limits on use or re-use of the information; and
® no penalties {or misuse.

ADVOCACY

» Is there more that advocates interested in driver's license issues can do?

» Absolutely. Many in Congress did not recognize how irrational many of REAL ID’s
requirements are and how complex they would be to implement. They need to hear from their
constituents.

» It will be cructal for advocates to monitor and challenge changes in state driver’s license laws.
We will need to know how driver’s license laws are functioning on the ground, both for
immigrants and citizens. We will need to present evidence about the degree to which the rules
Congress has passed are dysfunctional. State advocates are in the best position to do this.

» Advocates need to continue to find new allies. REAL ID’s requirements that driver’s license
applicants prove U.S. citizenship or lawful immigration status and that the authenticity of
documents be verified with issuing agencies will burden everyone. They will prevent many
people from getting driver’s licenses. Advocates need to join forces with others, such as
privacy advocales, states” rights advocates, and civil rights advocates, who will be affected by
the new requirements.

FOR MORE INFORMATION, CONTACT
Joan Friedland, National Immigration Law Center | friedland@nilc-dc.org | 202.216.0261
Tyier Moran, National Immigration Law Center | moran@niic.org | 208.333.1424
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i ¢ an affidavit or certify that they have either never been 3

Overview of States’ Driver’s License Requirements

(AR L T IR b T T T e AR o i TR A NG e T G R S R .'..".‘-idi‘a‘.‘i;-‘ TR e T NSRRI L e 1

States that require a Social Securlty number % DC and SD
{SSN) for a driver's license with no d
exceptions (2)

R b

e T = R R T e e e FRE R P e e L iR

Yicense only of peaple who have been fKS KY, LA, MD, ME, MA, MN, M|, MS, MO, MT, NE,
assigned one or are eligible for one (47) FNV, NH, NJ, NM, NY, NC, ND, OH, OK, OR, PA, RI,

;sc TN, TX, UT, VA, WA, WV, Wi, and WY

iw AK, AZ, AR, CA, DE, FL, IL,* MS, NE,* NV, OH, OK
and RI* require only applicants who have been
assigned an SSN or who are eligible for an SSN to

!

B T RETIRrS

States thal have lawful presence requ:remenls

provide ane.

CO, CT, IN, 1A, KS, MD, MI, MN, MO, OR, TN, TX,
Wiand WY allow applicants without SSNs to submit

issued an SSN or are ineligible for ane.

: » D (aiso requires proof of lawlul presence and proof of

identity), GA, H! (also requires govt.-issued photo ID
or document deemed acceptable by the director), LA,
ME, MA,* MT, NH, NJ, NY,* ND, PA, SC, VA and WA

require applicants without SSNs to submit verification

from the Social Security Administration that none has
been assigned or a denial letier from the S3A.

» L {in the case of religious objections), KY (also
i accepis leiter from SSA in the case of religious
objections or an affidavit), NM, NC, UT, and WV
reqmre or request appllcants fo submn an ITIN.

in the law (25) ‘ ; - {grants temporary licenses to those in the agricultural
«industry, regardless of immigration status), MN, MS,
MO, MT, NH, NJ, OH, OK, PA, SC, SD, VA, and WY

*Also requires proof of lawlul presence.

UPDATED: Jufy 12 2005

States that requ:re an SSN foradr:vers AK AZ AR, CA, CO, CT DE FL, GA, HI, iD, IL 1A, IN,

Al, AZ AH CA CO CT FL GA PD KS KY LA

' 6 ] NATIONAL IMMIGRATION LAW CENTER
“—
™~ = | Los Angeles (Headquarters) Washington, DC . Oakland, CA
&f‘] 3435 Wilshire Blvd 1101 14" Street, NW . 405 14" Strest
National | Suile 2850 Suite 410 Suite 1400
Immigration | Los Angeles, CA 90010 Washingten, DC 20005 Oakland, CA 94G12
Law Center | 213 639-3500 202 216-0261 510 663-8282
www.nilc.org | 213 639-3911 fax 202 216-0266 fax 510 663-2028 fax
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pa oy

States that have lawful presence requirements
i that are created by agency policy or the
combination of documents required of driver's
ficense appl:cants {15)

N

iAK DE, DC, IL, IN, fA MA NE (onlyreqmred if no
1S8N); NV, NY, ND, RI {only required if no SSN), TX, VT
(only required if no 8SN), and WV ,

States that don't have lawful presence
requarements (1 1)

P C—— _— s

Ht, ME MD M1, NM, NC, OR, TN, UT WA and W! I

States that accept the ITIN as an alternatwe 1o
the SSN (6)

R —

- and Wwv.

R — PO,

R

IL (in the case of relaglous cb;ectlons) KY, NM, NC, UT

States that accept the matricula consufar or
other foreign ID card as a form of ID (10}

.
S

1D, IN, Ml (accepted on case- by-case basis), NE NM,
OR (must be approved by DMV), TX, UT, WA, and WI

States that require that the driver's license
expire with an immigrant's visa (26)

e L R R S o T e et s

ALAZCACODCFLIAKYLAMNMOMTNJ i
§NV, NY, OH, OK, PA, SC, SD, TN, UT, VT, VA, WV and |

WY

P e R

e S 3 A

R R R T R D B S R B R BT B e w T T i e 2 AR T

FOR MORE INFORMATION, CONTACT:
Tyler Moran, NILC policy analyst | moran@nilc.org | 208.333.1424

' As of July 1, 2004, U.S. citizens and lawful permanent
receive a cemi‘ cate for driving.”

residents recewe a DL and ali olher nun-U S. citizens

* 2 As of March'8, 2005, apphcanls W|thcut a Social Securlly number will receive a dnvmg privilege card.”

176




