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Foreword

Thia gasay on migratory labor by Professor Elizabeth
Brandeis Eaushenbush of the Economics Department of The
University of Wiseonsin will constitute a chapter in the
fortheoming veolutne to be published in honor of the centen-
hial of the hirth of Wiseonsin’a famous Iabor econgmist,
John R. Comamens. The authors of this book, tentatively
entitled “Labor, Management and Public Policy,” are mem-
bers of the faculty of The University of Wiseonsin. The
viewsa and opinions expressed are those of the auvthor and
de not, necessarily refleet these of the Governor's Commis-
slon on Human Rights.

The Commission iz pleased to render this puklic services
and give wider distribution to the confribution of an aetive
worker ag well as able acholar in the field of nugratory la-
bor. Providing interested asgencies and the publie with
"home grown' materials on human rights subjacte haz al-
ways heen of special] interest to the Cominission in carrying
out its educational duties and funetions.

Az a scholar in the field of labor economics and legisla-
tion, Professor Raushenbush has for many yesrs served as
a consultant and resource person to the Commisgion in its
own fact finding and community orpanization activities in
migrant 1abor. Bevond thiz, her deep concern for migrant
woTkers as human beings and her conviction that some-
thing nmet and can be done to improve the lot of these
people, have made her a co-worker of the Cormmission, as a
member of sarlier state migrant committees, and now as
chairman of the official Governer's Committee on Migra-
tory Labor.

Prior to the Presidant’s compreheneive federal study of
the subject, in 1360, the Governor's Commission on Bumen
Eights issued the firat official state report in the country on
the newly recogmized needs of migratory people. Tt was
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entitled: "Migratory Agricultural Workers in Wisconsin:
A Problem in Human Rights.” Professor Raushenbush’s es-
say brings togefher and up-dates st an Important time much
of the material contained in this report. For it appears that
in 1962 we may af last achieve some real state and national
cooperation to help relieve the serious migrant labor prob-
lem.

Governot's Commission on Human Rights

April, 1962
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introduction

A mid-twentieth eentury Johm L. Commons, in search of
a labor problern to engage hig talents, might well choese the
plight of the migrant farm worker. In Wiseonsyin he is
typically 5 Spanish-spesking American citizen — a Texas-
Mexican — who comes fo Wizconsin with his family te
work in our fields and orchardz, Here iz & labor problem to
intrigua the scholar, to arouse the humaniterian, and to
challenpe the sldll of the social inventor.

Today in Wisconsin as elsewhere the migrant farm work-
er iz low man o the lshor totem pole. And between him and
wage carners in &1 other employments the gap seems to he
growing wider ¥ear by year. In other occnpations, real
wages have besn rising, working hours have been falling
and security has been broadened and enhaneed, by laws, by
eollective bargzining and by employer prastices. But mi-
grant agrictltoral workers have had little or ne share in
these gaing. In addition, migratory life erestes apecial prob-
lems, calling for special government services and regula-
tions; and these are still grossly inadequate, Why is this so?
Despite 2 plethors of national investipations and publics-
tions, precise knowledge about those migrants is still
strangely lacking. Degpite all sorts of groupe concerned
about their plight, little has been accomplizhed to ameliorate
their condition, To extend to miprants in agriculture exist-
ing legislation which protects other workera encountera un-
expected oppoaition, And when they are brought nnder much
lawa, the remedies do not seem to fit the sitvation or work
out ag they should. What iz wrong?

The migratory labor preblem jz natienwide. A majority
of gstates nae migrants, and most migrants work in severn!
stateg in the course of 4 year. Some government action at
the Faders! lovel ia clearly appropriste. But state action will
remain indispensable whatever the Federal govarnment
does. This eseay will indieates the over-all picture, but gives
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details for Wisconsin only. Wisconsin affords a good case
study, the problems here and attempts at their aolution are
f¥pical. And Wisconsin happens to be the state in which the
author is tzying in a small way to learn more of what is
actually bappening and why, in order to formulate and pro-
mote nction on behalf of the migrants our farmers need and
n8e.
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Migrants In Wisconsin —

A Few Facts and Figures

A Look Backward

Wisconsin's substantial uge of migratory laber began
with the acute farm labor shortage of World War I1. Prob-
ably long before that, when Wisconsin was a major wheat
state, it used "harvest hands” who moved from slate to
slate — single men “riding the rails.”" But when Wiscenain
farmers turmed to dairying, they needed welabively little
gepsonal labor and probably manaped their harvesting
largely by “swapping.” However, beginning in the early
1900's eome specialized erops, such as cherries in Door
County and perhapz peas and other canning vegetables,
needed harvestera, Sugar beets, ezpeocially, required a lot of
hand labor, both in cultivating and harvesting. Probably
most of this aeasonal work was done by Wisconain people
unti! World War II, except in sugar beets where the sugar
refining companies had long recruited out-of-state workers
to work nn the farme where sugar beets were grown. They
did the tedious" ‘stoop labor™ of thinning and blocking, and
later the harvesting of the beets. Early in the century these
out-of-state workers were mostly recent immigranie, first
Belgians and later German-Ruoszianz. Probably in the '2(Ys,
g5 these immigrants got farms of their own, the refining
companies began to recruvit Mexicans living in Texas.
Whether born in Mexico or Texag, these workers wore Span-
igh-gpeaking. They came in family proupe, uesually brought
by labor contractors dmown as “crew leaders.” The wives
and children worked in the fields along with the men. How
many came, how many worked in crope other than sugar
bests, ig one of many unknowns in the migrant story.

We do krow that around 1929 the employment of young
children (probably Wisconsin children as well ag migrants)
in gpecialized kinds of agriculture led those concerned with
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child welfare to push for en amendment to bring agrieunl-
ture — hithertn entirely exempt — under the state child
labor law, Mmvestigations by the Industrial Commizsion in
the early '20's found children working long hours in beet
fields and cranberry marshes when they should have been
in school. The cherry growers defeated fhe propesed amend-
ment in 1521 and 1923. But it was passed in 1525, afier the
cherry growers were persuaded to withdraw their opposl-
tion. The amendment was very moderate. It did net bring
agriculiure under the peneral provisions of the child labor
Iaw, but gave the Btate Industrial Commission power to
regnlate the employment of children under 16 in “cherry
orchards, market gardening, pardening conducfed or con-
trolled by eanning companies, and the culture of sugar beeta
and cranberries”. In the Cormmission’s report for 1924-26,
the director of the Women and Children's Department,
Maud Swett, givea this bit of history:

“Frowm I1867-1825 provieions of the child labor lgw hove
wot applied to children enpeged in ogriculturel pursuils,
During the last few yedrs, Rotvever, cerdain fypes of agori-
culture, puch as the horvesting of sugor beels, cherries and
eranbervies, and market gordening, have become speciolized
in form, foking on meny of the chorooterisfins of Foctory
toork. In these industriolized forms of coviculbtre cerfain
evils relotive to the employment of minors have crept in.
Chief wmong thage complodnls are these with reference o
the interferemce with aifendance of achool, the loek of aqre
ful supervizion, long howrs and in Fonie mstances wnsnitable
or haervvful work and lick of proper santtalion and hous-
g

although Miss Swett mentions several crops, the only or-
der issued by the Industrial Commission under its new pow-
er waz limited to sugar beets. Tseued in 1926, it get 10
general minimym age for employment, roerely Hmited child
labor up to 14 to eight hovya per day and 48 per week.? To
get the children into gchoal, it provided that those under 14
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who had not complebed the 3th grade “are prohibited from
warldng while the achool in the dizstrict in which they are
employed {g in gession.”t That the childrer involved included
migrants — whether Texae Mexicans or not — can be in-
ferred from the further provision that records muost be kept
of “the lagt reeidential address of each migratory family.™*
In subsequent reporta, Miss Swett refors to the order regu-
lating “the employment of migratnry children in sugar beet
fialda.” Thie order waz finally dropped in the late *30's be-
cauge of the new Federal regulation of child laber in sugar
beata to be degeribed below.

In all the years up to 1360, no other order was issued by
the Wisconain Industria]l Commigsion repylating child labor
in the cther erops o whieh its power extended. Children —
whether miprant or Wiaconsin children I can’t determine
—- certainly worked at cherry picking in the '20's and "30°s.
Migs Swetl inspected the crchards at the harvest season and
turged on the grotwerz the working snd lving conditions for
children which she thought should be provided. Appavently
the orchard cwners preforred to make the changes she
urged rather than have the Comomission lssue an order.
But all this throws little light on the amount of migrant la-
bor in Wisconsin in these years.

Then cayme the goute fart labor shortapgs of World War
IL A nationwide farm labor program operated under Agri-
cultural Extenzion brought to Wisconsin German prisoners
of war and foreign workers from Mexieo and the Britizh
Wost Indiez to harvest o wvariety of fruits and vegetables.
Taxas Moxdcans continued to be brought to the atate by the
sugar companies and stiempts were made to put them to
work in other crope between the two seasons of sugar heet
work. It seems probable that 1547 wag the first year that
Texaz Mexicans were uzed in substantial numbers in eulti-
vating and harvesting crops other than sugar heets. The
number of Taxas Mewiesng in the state that year was about
5000, In addition, forelgn migrants numberad shout 2,800.%
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[t was probably assumed that the use of migrants in Wie-
consin agriculture would diminish from then on, Instead it
increased. Wisconsin State Employment Serviee (WSES}
reported nearly 5,000 domestic raigrant workers in
1358 and neerly 12,000 in 1864, The L0-year average for
1950-1960 was around 11000 workere (not counting child-
ren under 158, thongh many of thern work.) Perhaps due to
exceptionally goord cropg the number reached 12,686 in
1061." Mechanization of one harvesting eperation after an-
other which haa gecurred in the past decade does not seem
to reduce the over-all demand for migrent labor. At least
up to 1961, mechsnization has been offzet by other factors
which Inerease demand.

Migrants in Wisconsin in 1950 and 1961

Faets a5 to numbers, location, and length of stay

In 1981 WHES counted 12 686 domestic migrants work-
g in Wisconsin plus 5,039 children under 18, many of
whom worked, too. Most of these were Texas Mexieans —
10,770 out of the 12,686, How many additional migrants
worked in the state without using the Employment Service,
we don™t know. The sugar refining company recruited di-
rectly in Texaz without using the Bervice, but WSEE he-
lieves that most of these Texas Mexicang registered with
them after beet coltivation was over and thus got into their
count. Fipures for 1960 indicate that migrants worked in
28 of the 71 counties of the state.* The largest concentra-
tiong were in Waushara, Door, and Ceonto — in Wanszhara
a#nd Cconto mainly to harvest eucumbera for pickling, in
Door to pick cherries, Smaller numbera were nsed in har-
vegting peas and swoet cozn for canning, to thin and block
sugar beets and to work in miscellansoue vegatables, inclod-
ing mint — rmgeh of this in mueklands, The migrants stay-
ed in one location for lengths of timé varying from over five
montha in vegetables, where they plant, weed and harvest,

1121



to four wescks in cherries whare they merely pick. In sugar
beats, migrants In recent years were used only in the early
geagon —- late May fo early July — to thin and block. The
harvesting was done by machine withoat the use of mi-
granta.

In addition to these domestic migrants the WEEB brought
to Wisconain in 1961 approximately 1,300 foreipn workers.
Most of thizs proup were Mexicen Nationals. (The condi-
tionz under which these foreign workera eould be brought
in will be discussed later.)

Conditions of migrants in “Wisconsin —

What we know and what we don't know
Evils inherent in migrant life

Obviously there are evils inherent in migratory work re-
gardisss of the wagas, hours and working conditiong — the
eriteria by which other kinds of jobs are judged. First, for
the migranie there are days of travel from “home bass” and
then from one job to the next — days lost so0 far as earnings
are concerned. If the migranta are brought from Texas by
Yerew leaders,” they uanally travel in overcrowded buses
ot trueks, aften ill-protected in ecase of had wreather, and
with few stops en route to eat or sleep. No wonder a car of
his own to make the trip is often the first thing a migrant
worker buys. It iz far better than riding in a truck, even if
it, too, is overcrowded when the whole family i= aboard.

Then conzider the living conditions for migranits in the
places where they stop to work., For them living conditions
are part of werking conditiona. It is natural, if not inevit-
able, for the employer to furnizh Hving quarters for tem-
perary workers who come from far saway. For single men
{asuch as foreign workers) the employer usually furnishes
meals too, But for “family type™ labor it iz customsry to
provide some kind of stove for conking; in addition the nead
for some kind of laundry facilities iz apparent. Water sup-
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ply and sewape disposal problems are sure to avise in a
migrant camp. Vet where workers ave needed and used for
often gn little as five or gix weeks in the year, it iz undar-
standabla that emplovers are reluctant to invest the sums
needed to provide houering which would be even minimal for
yest roumd lving.

2o all over the countzy the housing typieslly available for
pigrant workera and their families has besn the most vis-
ible evidence of their substandard eonditions. Migrant fami-
litz are foo often coowded into shacks with rudimentary
sanitary arrangements, inadeguate cooking and laundry fa-
cilities. Though Wisconzin's State Board of Health has
worked on this problem for more than's decade, there re-
main many migrant camps in the state whish can anly be
called pural sluma. It is really immaterial wheiher, 58 ia of-
ten alleged, the homes in which the migranta live in Texaa
are no better than the hovsing in these Wisconsin camps.
Actually many migrants, perbape the majority, spend more
time “on the road” than they do in Texas, 3o camp condi-
tiona are the more Important. It is touching to see the en-
thusiagm of migrant women for fixing up their “homes"”
in 2 Wisronsin eamp, if they are given any enconrsgement.
They sometimes even plant flowers beside the door to en-
jor “whan we come back next year.”

For the citildren, migrant work meanz hroken and short-
ened schooling, Ewery study has shown retsrdation in
achool, Hetardation inerepses with ape; tests show that
gradewise the children are on the average ane oF more years
behind their age group at age 6 and 7: but thres or more
¥ears behind at age 11 and above2?

Finally, Texaz Mezicans in ‘Wiseonsin ars nsuslly regard-
od as foreigners becanss they speak Spanish ; and their darle
sking oftern subject them to diserimeinatory treatment in
gtores and movies and sometimes even in taverns and
churshes,
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Why then de Texas Mexieans travel so far to work in
Wiscongin ? Earnings and employment must fook = lot betler
thar in Texas. How good are they?

Earnings of mdgrant farm workers in Wisconsin

Earning figures in Wisconsin axe hard te come by, Most
wmigrants are paid on a plece-rate basis. How many hours
they work and how much they earn per hour, day, or week
seems to be largely unknown. The U, 8. Department of Ag-
ricultura by the use of #s statistienl samples and technigues
giver S54l4a¢ per hour as the averape cash hoorly sarnings
for agricultural workers of all types in 1960 in the Fast
North Central repion of which Wisconsin iz a part. For
Wiseongin alene their figure wasz 85§ Incidentally 84144
was the lowest regional average outaide of the South. The
gverage for the Pacific regiom was $1.21, The national
average of B2¢ per hour fer agrieulture should be eompar-
ed with $2.20 per hour for production workers In manufse-
tering in 1980 and with the figure for the lowest nen-agri-
onltural elossifiention, which was laundries, where averoge
hourly earnings were §$1.22.% In Wisconsin for 1960 com-
pare 85¢ per hour for farm workera with $2.37 per hour for
manufacturing and $1.54 per hour in laundries.? The pap
between farm workers and laundry workers, the lowest paid
non-agricuitural group, locks even wider when we reflact
that about three-fonrths of lavndry workers are womsen,

The 85¢ per hour iz an average for all Wiseongin farm
wage workers. Hourly wege figures for migrants only are
not available. However, the Ti. 8. Department of Agriecul-
ture dees provide 2 daily averare earmingz figure, specifi.
eally for miprant farm workers, by regions. For the North
Central Region it waz §8 per day in 19594 If we compare
this with daily esrnings in Wisconsin in that vear, we find
the gap between migrants in agriculture and the lowest paid
non-agricoltara] aceupation iz even wider, Comopare $6 per
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day with 58,74 for laundry workers. For manufacturing the
average daily earnings figure was §18.61.3°

Since most migrants meove across state lines, to ask what
they earmed in Wiseonein in s particulzr year would tell on-
Iy part of the stary. Fortunately there are some natignal
figures, For 1969, excluding perseons who worked less than
25 days in agriculture (not really part of the farm labor
farce), wa find that the average anmual earnings from farm
work of migrant farm workers was $T10. The average days
worked on farms numbered only 119, If we add earnings
from supplementary aork outside agriculfure, we can only
add =n average of F201 more.

While wages of other workera have been riasing, the an-
nugl earnings and Jaily earnings of migrant farm workers
acam to be going down, In 1954 the national annusl averape
wae 5794, the deily average 36.40. In 1956 these fignres
went up to 3925 per year and $2.06 per day. But in 1369
‘hey had fallen to $710 per year and $6 per day.t® For Wis-
¢onsin it is possible to compare st Ieast one piece rate
paid in 1861 with that prevailing in 1948, It ia somewhat
startling, in view of chabges in price Jevels, to find that 204
per pail for cherry picling — the rate set by the Industrial
Commission to meet the minimom wage in 1961 — was re
ported ag the “mogt common prevailing wags™ for cherry
picking in 18467 If 20¢ per pail for cherry pieking is repre-
sentative of other rates paid to migrants in the post war
peried, it would suggest that their “real” earnings in Wia-
congin hava fallen substantially in the past decade. It would
take 304 in 1961 to equal the purchazing power of the 204
paid in 19486

Honrz and working conditions

For migrant farm workers in Wisconsin, az elsewhers,
theve is no legal restriction oo hours of work and ne time
-and a half for overtime.!® In general actual hours are prob-
ably very long per day and frequently too short per week as
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wall as per year. That is, on good days when the crop is
ready, these workers, women and children as well as men,
are urged, if not required, to work ‘‘from sun up to suu
down” — as textile mill workers did in New England more
than a century ago. Bat in many weeks, bad weather or a
erop onresdy o harvest means days without work or pay.
For Wizconsin we have no figures on thia, In New York
(where weather and crops are similay) an attempt was
made in 1069 in & study of migrants to find out how many
dayz of work were completely loat. The figures show that ne
work was available on one-fifth of the regular work days.
This lost time of course reduces earnings substantially.

What working conditiona are part of migrant jobs? The
accident rate is very high in mechanized agriculture, but
thiz does not apply to most of the work migrants do. As for
other physical conditions, theyr are usually assumed to be
highly desirable — outdoor fresh alr work., However, it
should be noted that, except for cherry picking, almost all
the work migrants do involves “stoop labor,” which even
these acenstomed to other kinds of hard physical work find
extremealy distasteful in iarge dozea. In faet, the use of
children is often defended on the ground that they den’t
have =0 far to stoop and don’t find continued squatting as
diffienlt ae adults do.
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Wide and Deep Concern
For Migrants

In view of the condition of migrant farm workers, it Is
perhaps not surprising that humanitarian concern for their
welfare began vears ago. As stated at a Senate Committee
hearing in 195%:

“Phere Rove been weprly 60 ceoasiong fn the lost 50 yenrs
when the American comscience, disturbed femporaridy by
the porador of poverty gwtid plenty, has rrompted invesit-
gations ond recommendotions in the hope of eventually al-
leviabing this malignont .social problem. Four of these re-
parts were issued betwesn 1808 and 1930. the rematnder
have come forth — of the yate of nearly 2 eoch year'™®

The most Important of these reperts was made by the
President’s Commizeion on Migratory Labor in Amerisan
Agriculiure in 1951, In 1994 President Eisenhower estab-
lizhed a Faderal Interdepartmental Cormmittee on Migratory
Labor made up of the secretaries of dpgriculture, Labor,
Interior, and Health Education and Welfare plus the Ad-
minlstrator of the Housing and Hore Finance Agency. This
Committes, through a small gtaff and working representa-
fives of the named Federal apepcies, promotes ioint Fader-
al-state action on behalf of migrants.

Meanwhile many private organizations have for yeara
been working in various ways to help migrants — both
with dirvect services and in promoting government action
at all levels. The I3, Department of Labor counta 28 auch
organieations.® The Migrant Ministry of the Natignal
Council of Churches is the oldeat. It dates its work with mi-
grants from 1920 when it started & day-care conter for mi-
grant childven in Hurloek, Md. The Natiemal Couneil of
Catholic Womern haa zlso been working for migrants for
vears. More recently the Cathelics have get up a special
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Bighops’ Migrant Committee and in many sress the Na-
tional Council of Catholie Men iz slso aetiva

Theu there ir the National Couneil on Agricultural Life
and Lahor, the National Shareeroppers Yund, and the Na-
tional Advisory Committes on Farm Labor. The American
Friends are soncerned and active and =¢ iz the National
Child Labor Commitiee.

Activity at the state level i3 also widespresd. In recent
Fears many states have sel up official representztive com-
mittees to study the migrant problem and promote a variety
of activities on their behalf. Five such committees were aet
un hefora 1954, Since then, partly due to promotion by the
Pregident’s Committee created in that yrear, 24 other sintes
have followed snit. This malkes 29 states with such commif-
tees. Rather surprigingly, this Iiat doez not inchede the
gtafe whieh ranks second in its ngs of migrants, namely
Calitornin, where 59,700 domestic migrants worked in the
peak periond in 1054.2" Thres other states using subatantial
nombers of migrants, Kangas, Missourd, and Montana, aiao
lacked an official state eommittes, But private groups, es-
pecially church groaps, were undeubtedly functioning in all
theae atates.

The state committees varied in size from 10 o 40 mem-
bera, In aix stafes (Maryland, Oregen, New Jereey, Texas,
Fhode Island, and OQklghoma), they were established by
legislative action: in the others by executive action of the
Governor. Members represented state departmente and &
variety of groups snd individuals concerned with migrant
problems. The amount of activity has varied widely from
state to stais, Some committess have conaiderable achieve-
ment to their credit. Ajl indicate wide recognition of the
migrant situation.”

In Wisconsin in 1950 the Governor, at the reguest of the
Governor’s Commigeion on Human Rights, appointed an
Imterapency Cominittee on Migrant Problems. In 19538
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this was converied into 2 widely representative Stats Mi-
grant Committee under the auspices of the Wiseongin Wel-
fare Council — with representatives of state departments,
church, and many other concerned groups plus repregenta-
tives of growers who use migrant labor. This cormenities pro-
moted various ackivities, ineluding legislation such ag the
migrant camyp law deseribed in the next section. In 1960 this
non-official giate committee wag disbanded, to be succeeded
by & somewhat smaller official commaittes appointed by the
Governor — again made up of representatives of the state
departments concerned with the migrant problem plus
ropresentatives of growers using migrant lakor plus church
and other groups and a few intereated individuals, the
Governer’'s Committee on Migratory Labor,

In gddition to this statewide commitiee, county or local
eornmittess have been organized in some areas in Wiaconsin.
In others a loeal Protestant or Catholic grovp hag provided
& school or some other direct serviee for the migrants who
eame there. Most of these loesl committess have rallied
girongly in support of varipus proposed bille and adminis-
trative orders dealing with migrant problems; their repre-
aentatives have appeared at hearings, talked and written to
legislators, ete. Other proups not serving migrants dirvectly
alzo have supported some of these propogals — the Wis-
conain zections of the Leegue of Woinen Volers, the Ameri-
can Association of Universily Women, the Wiasconain AFT-
CIO, ete. In ghort, the plight of migrant workers, aspecially
migrant children, has a wide and strong appeal. All kinds of
people want Lo help them.
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Government Protection of
Migrant Workers

It aeamis elear that migrants are a disadvantaged gronp
and asz such have aroused wideapread hwmanitarian comn-
eern, Further it appears that groups which want to help
migrants have decided that government zction, state and
Federal, is needed. What hag been accomplished? What lawa
and regulations exist to proteet or serve migrant workers
and their families in ofie way or snother?

Federal

The principal Federal laws which might be expecled to
protect migrant ferm workers are: (1) The Fair Labor
Standaids Act {(FLSA) and {2) Social Jecurity’s Old Age
Survivors and Disghility Tnaurancs {QASDI},

Actually, FLSA axempis agriealture eompletely 20 fay as
its wage and hour provisions are concerned. If there wera
a Federal minimum wage for agriculiura even spproximat-
ing the pregent $1.16 per hour for other workers, it would
obviously force a congiderable inereasa In migrant wages in
most parts of the United 3tates.

The child labor provieions of FLSA also exempt agricul-
ture — with sne very important exeeption. During the
hours and days that the achool in the district it in session.
no child under 16 may be employved in agrieulture. To the
extent that this requirament i enforced or ohserved, it
kesps migrant childven out of the fields during sehool hours
when their parents are doing spring work and takea them
ot in the fall after achool has started. The Federal Wape
Houz Division makea a2 gallant attempt to enforee this 18-
year limit. JE haz devoled much of its inspection man power
to the task in apring and in fall ever since the provision was
enacted in 1948, But the areas to be covered are greaf in the
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short perioda involved. Viclafions have continned at a high
ratedt

The difficulty of enforcing this Federal provizion is en-
haneed by the absence of state repulations to back it up. The
lack of a ztete child labor permit reguirement for agricul-
ture in almost all states pufa & great burden on the Federsl
inapectors. In Wiseousin for example, thongh no child may
be legally employed in “cormmercializsed” agriculture under
the age of 12, those from 12 to 18 do not have to heve the
permits required up £o age 18 in almost all other oecupa-
tiona.®¥ In ingpesting in other employments, Federal in-
gpectora can ask to see the state permits for children whom
they suapect are under age. In apricnlture it ia chvieusly far
more ditfiendt to defect or prove 2 viplation of the Fedaral
16-year minimum age If the child asserts he 13 16 or ovar.

Even though not fully complied with, this Federal child
labor provision is immenssly mportant. However, it should
be noted that when the Wage Hour Division orders the
ehildren out of the fields, thiz does not auntomatically put
the children into school. Do state laws require school atton-
dance by migrant children; or even reguire the local achools
to nopept them? The answers to theee guestions for Wia-
conain are discusged below.

Dyring aummer months then, the present Federal provi-
gion offera no pretection apaingt work at any age, however
young. Amendments to FLSA now pending iz Congress
would set g minimum age for sunener work in agriculture.

The second ¥ederal statute which should give some pro-
tection to migrant agricultural workers is O.ASDI. Original-
ly agriculture was completely exempt. A beginning of cov-
erage for agrieultural workers came in 1950, The present
provigion dates from 1966. But how many migrant workers
are actoally building up accounts through payment of tax
by themaslves end their employers, no one really knows.
Tha tax is collected from employers by the Internal Revenue
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Service. In iis reports ne atbempt is made to distinguish be-
tween migrant and non-migrant agricultural workers. But
a comparison befween the number of hired agricultural
workers for whom ftax was paid in 1955 (as repovited by
Int¢rnal Revenue)® and the U.3. Department of Agricul-
ture’s egtimate of hired workers employed in agriculiure 26
or more days in the same year®™ indicates 250,000 to 800,000
such workers for whom nge QASDI tax was paid. It is safe
to goess that most of these farm workers lost to QASBD]
wers domestie migrants. Since the total number of such
migrantzs in 1859 was abeut 500,000,2 this indicates that
for a half {o three-fifths of them the presumed protection
of DARDI will prove non-exiatent when the time comes for
them to elaim benefits.z

One Teason why so many migrant werkers are lost o
QARDI [ies in the definition of employer and the earnings
requiremnent. Tax must be paid by an employer if he pays a
worker 3150 in a year, or if the worker works for him on
20 or more days in & year. Further, the statute males the
crew leader the emplover if he srranges with the farm
operator te furnish workers and if he pays the workers on
his own behalf or on behslf of the farmer.® How many
crew leaders understand their obligetion in thiz respect,
pay the tax for themselves and deduet and pay for the
worker? It iz =said that in Wiseonsin mosit wages are paid
directly by the grower or processor, If thiz iz true, few
crew leaders here are “employers” for ths purpoee of the
OARDI definition. This suggests that perhaps 2 larger pro-
periion of migrants have their tax deducted and paid here
than in many other gtates. But do many Wisconsin farmers
who pay migrants directly, pay them enough, or employ
them long enough to meet the definition? And when they
da, do they all astually pay the tax for themselves and theiv
migrants? Sinee Internal Reverme does not distinguish
migrants from other farm workers, there ia no figure for
migrants paying tax in Wizconsin to compare with the
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Employment Service figure of mmigrants werking in Wis-
COnsin.

It iz not easy for Internal Revence to coliect the DASDI
tax for migrants hecanse of the difficulty of determining
who are the emplovers respongible for itg payment, and of
educating them to eompute apd pay it Amepdment of the
definition of employer of agricultural [abor in the OASDI
Act would help.® But 2 bagie diffienity would remain aris-
ing from the nafure of the employment of migrant workera.

One group of migrants is protected by a special Federal
law Firat enacted in 1937 — namely the Sugar Act, which
provides g special subsidy to the growers of gugar cane and
sugar beeta, The Act contains a child labor provizion and
requires the Secretary of Agriculture to st minivaum wage
rates. 8o while working in sugar bests, migrant workers
are covered by these provisions. Neo child under 14 can be
legally employed and those 14 and 15 years old must not
work more than eight hours per day nor 48 per weekh
Agents of the U8, Department ¢f Agriculture are divected
to reduce the subsldy pasyments where violations of these
child labor provisions zre found.* In an endeavor to make
these provisions enforceable, Texas Mexicans are urged by
the TJ.3, Department of WMgriculure to bring with them
hirth certificates or other evidence of age for their children
14 and over. But neither the law nor the Secretary of Agri-
culture reguires child labor permite — the essential for en-
forcing a child Iabor law, As for wages, the Becretary of
dAgrieulture sets “fair and reasonable™ minimum wage rates
for sugar beet workers — an hourfy rate plus, for specified
operations, piece rates which he "Finds"” will vield the hour-
l¥ minimum. Thege rates can vary between geographical
arean®™ In 1981 the hourly rate wag B6E in Wiscon-
gin.'* Hers {and probably elsewhere)} most of the sugar beet
work is paid on & piece-rate basiz,

One other special Federal regulation for migrant workers
mugt be noted: the Intarstate Commercs Commisgion’s rules
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for their transportetion. Long before domestic migranta
rot this protection, it was included in the stendarde set up
for the use of foreign migrants. For forelpn migrants there
must be insurence against injury en route, a vehicle with
fixed seafs and eovering ppainst inclement weather, hours
of travel must be limited to 12 per day, drivers must be li-
censed, ete® Finally in 1966 Congress directed the Inter-
state Commerce Commiszion to regulate the intersfate
transportation of domestic migrants in gimilar faskion. The
Cormizzion hag issued regulationg listing qualifieatione for
drivers, standards for wvehicles, requiring mesl stops, efe.2®
Bnt the TCC lacks funds for adequate enforcement and
states have been urged to enact and enforee paraliel regula-
ticns. Migrants standing in crowded open trucks, carried
long distanees without stopping, have probabiy diminished
in numbers, but have not entively disappearad.

Finally another attempt to protect migrant agrienliural
workeras by Federal action deserves menfion. In 1858, in
the face of strong protests from growers uaing migrant la-
hor, the then Sesretary of Labor, James P. Mitchell, izsened
regulations to be met by growers who wished {o use the
Employment Bervice. These regulations were designed ‘“to
male cerfain, before interstate recruitment of domestic ag-
ricultural workers by the U.S, Employment Serviee, that
the wages, housing and facilities, proviaions for transporta-
tion, and other terms and conditiona of employment sceord
to prevalling standards of employment”.”” The actual regu-
Iations are too detailed to he even summarized hers. Qhvi-
ously this put a great new burden on Employment Service
personnel. They were inatrueted to defermine in each state
those “prevailing wages” with which proposed migrant
wage rates ghould be compared. But much “stoop Jabox"
work iz done only by migrants. What prevailing wage is
there exeapt what they are peid ¥ On hounsing, the Secretary
of Labor’s repulations accepted state housing standards, if
any. Since Wiseonsin has s atate housing code, the Employ-
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ment Serviee wag to help to enforce it, including enforce-
ment for small units below six workers — not covered un-
der our atate law.

{3rowers have continued to oppose thie new use of fhe
Employment Bervice to protect miprant workers. In 1961
they tried to have it outlawed by Congress.

In 1862, the 1.8, Department of Labor is trying to do
more for domestie migrants through the leverape of the
Mexican Migrant Labor Program. After holding regional
hearings, the Department haz announced minimuwm wage
ratea per hour which muet be paid to Mewican “hraceros"
this year and piece-rate earnings will have to be translated
info hourly earmings for each pay pericd fo be sure that
they equal this hourly minimum, The rate for most of the
country outeide of the SBeuth has been zet at §1 per hour.
Thiz iz dezipnated as an "adverse effect minimum wage.”
In ather words, the Seeretary of Labor has found that to
pay foreign workers less than §1 per hour would have an
adverze effeet on the wages of domestic workers. Apparent-
Iy an employer who uses both Mexican “braceroz” and de-
mestic workerg in 1962 will have to pay the £1 per hour to
the domestic workers, too. What affect this “adverse effect”
rate will have on growers not using soy “bracerss” is
not clear. The requirement that they must pay “prevailing
wages” in order to use the facilities of the Employment
Service still stands, Is the “adverse effoct wage” the pre-
vailing wage? At thizs writing, ne one seema to know.

To this writer it zeems doubtfu]l whether denying use of
the Employment Service can or ahould be used as = way to
enforee 4 minimum wage or other minimal conditions for
domestic migrants — especially where the wages and other
eonditions are specified only in fterms of "prevailing stand-
ards of employment.” Even affer these standards are trans-
lated into more gpecific terms {such as the $1 per hour
wage) can Employment Service personnel effectively in-
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gpeet and check on wages actually earnad per hour and a
wide variety of working and living eonditions besides? This
ig cortainly a backhanded way to protect domestic migrants
from aubetandard eonditiong, It ig searcely an effective
substittite for a definite minimum wage, for better enforce-
ment of existing transporfation wvegulations, or a well-en-
foreed housing code.

State

Wisconsin'z laws and ordersz for the protection of migrant
agricuttural workers and their families rank high ™ com-
parison with most other states.

Minimum wage

Our state mininum wage law applies only to women and
to minors up to age 21, but for these workers it iz all-inclu-
give; agriculture has never been exeluded. Minimum hourly
ratea are set by the Industrial Commission and are low
in compariaom with rates sef in many other stales. As set
in 1980 they provide for agriculture 754 per hour for
women and minors 16 and over and 65¢ per hour for minora
under 16.* How enforceable are these minimum wage
ratea?

In the first place, most migrant farm workers ave paid
on 2 plece-rate basiz. Of course pisce rates are common in
indnstry foo and do not make an hourly minimam wage un-
workable. The sitaplest way to handle the problem —— the
method used in enforeing the Fair Labor Standards Aot —
iz to put the reaponsibility on the employer to divide the
earnings of each worker for the payroll pariod by the hours
he worlked to determine whether hiz earnings per hour
equalled the minimum hourly rate. Wiseonsin, howaver, has
lonig had a formula which makes it poazible ta employ gome
workere at a given piece rate who do not sarn the hourly
minimam. Tnder its 1980 orders an emplover iz deemed ta
have complied with the order if 689 of the workers in the
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plant covered by a given hourly rate, have earned 5¢ above
it for all hours worked in a given payroll period. The hourly
eavnings of the remaining 36% of the workers involved may
fall any distance helow the hourly minimum wage.™ This
appears to solve the problem of workera whose oontput is
low for any reason, But obviously it aasumes that the em-
plover keeps a xeccrd of hours warked so that he can con-
vert individual piece-rate earnings into hourly carnings, fo
malke sure that 86% of the workers involved have met the
test explained above. In industyy, recards of houra worked
are narmally kept. But migrant-using agrieulfural employ-
erd throw up their hands at the supgestion that sueh records
should or can be kept. Even large-seale operators declare it
iz impossible. Workers, they say, lavpely go into the fields
or orehards when they chooge, Are they worldng? How
mueh time iz actually working time?

After the igsnanes of the 1960 minimum wags rates, vari-
ous grawer groups and the Wisconsin Farm Burean aa their

spokesman asked the Imdustrial Commission to seb specific
' piece rates for various agricultural ocecupations, such as
cherry picking, which would be aceepted na meeting the
minimum wapgs, In June 1981 the Industrial Commizsicn
madified its minimum wage arder by adding the following:

“The Commiseion may, also, upon the opplication of an
emploper or group of emplovers soverad by this sechion.
appreve Epedific piece rates for any particular kind of em-
wloyment on the bogiz of such tegls or studice ag it deems
adegugle !t

This proviso puts the burden on the Commission fo de-
cide, when an applieation iz made, what plere rate or rates
for a apecific agrienlfura]l operation will vield earnings in
ascordances with the formula (B¢ above the minimum to 86%
of the women and minors involved}, To the extent that such
rates are get by the Commission, growers are relieved of
the obligatinn to keen racords of hour: worked.
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To keep track of hours worked by migrants apparentiy
seems Lo growers evervwhere & completely unressonable re-
quirement. In New York, guch g requirement (not part of a
minimum wage} was repealed s to piece workers in 1961,
In Califernia, the first minimum wage order for agriculiur-
al employment, iesued in 1961, reflecty the same atfitude. It
provides s minitnom hourly rate of $1 for women and for
minors over 16 employed on an hourly baeis; but for plece-
rate workerz it provides merely a $4 per day “esll in”
minimom wage to meat the complaint of workers called to
work to find hittle or none available* It is agsumed that if
there is picking to do, earnings at piece yates will run far
above this minimum, The Califernia Commisgion refused
the suggestion that they should set minimum piece rafes;
something like BOD picce rates would have been involved.

Ancther problem in applying a minimum wage to agricul-
tore neing migrants way partially sidestepped in the Cali-
fornia ordera by exeluding minors under 1§, Growers both
in Californiz snd Wisconain declare that much barvasting
by migrants is dene on a family basiz — the children pick
into the parents’ pails or basketz. Where a plece rate is set
under the Wisconsin order, as was dene by cherry picking
in 1961, the employer is presgmably complying with the or-
der so long as he credifts the head of the family at the es-
tablished piece rata for every pail of cherries brought {0 the
weighing station. Yet & man's eutput is probably greater
than 2 woman’s or g child’s. How can we tell whethar the
piece rate yields the hourly minimum for the women and
children ? '

The Wisconain Induastrial Commizsion haz undertaken to
determine on reguest by employers what piace rate will y¥ield
the hourly mindmum In esldng for & piece rate in 1961 the
cherry growers offered to make “teat runs” which Com-
misgion personnel could obgarve. But test runs eannot be
made until the crop is ready to harvest. In farct conditions
change from one part of the season to another. A piece rate
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adegnate at the height of the harvest might well be inade-
quate in terma of hourly earnings in both the eariy and I1ate
parts of the seasor. And one year waries from another — a
poor crop means that it takes mueh lenger to fill & pail.
Piece rates zet on the basia of test runs in 1861 may not
be appropriate in 1942,

Regsrdless of these difficulties, the Wiseonsin Industrial
Commission set & plece rate for cherry picking for 19861 be-
fore the picking season started. The rate get waz B0
per nine-pound pall. During the picking season Cormrnission
staff conducted three “tesat Tuns' of women and minor pick-
era, The cheryy crop was exceptionally good in 1961 which
perhaps accounts for their conclusion that the 20¢ per pail
Fiece rate was more than adegnate throughont the ssason
to pield the minimum hourly rates for women and for
minoes subiect to the “85¢% formula™ deseribed above, It
ramaing to be seen whether 20¢ will be adequate anothey
year or whether the Commisslon will sef 2 higher rate an-
other vear, if i appears that the crop will be less abundant.

Hours of werk

Az for any limit on the houra of work of women or minors
such as Wisconsin provides for most other occupshions,
there ie none in agrienltars. The women's hour law does not
eover agricolture at all, and the child labor order, deseribed
helow does not limit hours of work.

Child lakor

Wisconsin'g child laher law covers agrienlture to only =
vory Hmited extent. Ty be sure, the state compulaoey educa-
fon law requires mshool attendanes up to age 16 and in
affect bars employment during school time. But outside
school hours and during vacetions, thers ia no Mmitation on
child iabor in agrienlture at any age oy for any hours —
with ene rather narrow exception, As deseribed above, the
Industrial Cornmizgion has had, sinee 1925, power to regul-
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Iate the employment of children under 16 in eertsin kinds
of agriculbure loosely called “commercialized agriculture.”
To understand the sxtent of the Commmission's power, the
provision had beat be quotad :

“The Commizaion shall have potver . . _ do fix . .. regson-
able repulations relafive fo the emplopment of children un-
der 18 yeare of age in cherry orchords, marfet gordening,
gardening comducted or confrolled by econning compantes,
and the cultire of sugor beets and cranberries ——"'4*

Up to 1964 the Cemmission had never used this power ex-
cept for the one order, [imited to sugar beets, which was
dropped after the Federal SBugar Ack was paased. In 1060
the Commission, following a formal reguest from the Gov-
erner’s Commizsion on Humnan Rights, st 12 yoars as the
minimum age in &l the Kinde of sgriculture to which its
power extends. The 1980 order iz wesk in iwo respects.
There iz no requirement for ohild labor permdts for children
12 and over. The long history of child labor lawa shows
conclusively that & minimum age for employment cannot be
adequately enforesd without some provisien to determine
the age of the child. Perhaps in due course thiz order will
bhe strongthened by the addition of some kind of permit re-
quiremant. Another diffienlty in enforcement wae creatad
by the inchuaion of two aubsections to meet the grower con-
tention that Texas Mexirans want their woung childran in
the fields with them, not to work, but because they want to
keep the family together and thers iz no one to leave the
Iittle ones swith. So the order provides that:

“{1) The vresenae of o child under 12 af the place where
his parenis or guordion is employed, if merely for the pur-
nage of supervision, 4 not prokibited by this arder, and

“r2) An employer i not deemed fa hava permitted o child
to work of employment prohibited by this order if 'he has
notified hiz employees of ifs provisione and hop mode rar-
sonalle effort to enforce such provisiong and Ras nol dc-
gquicsced in children wider 12 performing such work™
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It iz obwvious that the Commizzion’s inspector cannot fell
whether or not the ehildren in the field or orchard just
stopped working when warned of his coming. And who can
say whether the employer “acquissced™? Yet unless and un-
ti! we provide summer schools and child-care centers, or
wages for men high enough to persuade mothers of young
ehildren to etay out of the fislde, we shall find it difficult to
answer the arpument for this weakening of the agricultuzal
child labor ordez.

Another waakness in the wording of the child labor law
itzelf, which gives the Industrial Commissioe power to
regulate child lebor only in specified kinds of agriculture.
It happensg that the exop which today us=es the mosgt mi-
grants In Wisconsin is cucombers grown for pickling. The
cuenrnber growera allege that the provision in the child
labor statute does not ecover piekles —- though the distine-
tion betweer pickling and canning is 2 narrow one

Thus in 1862 regulation of child labor in commercialised
agriculture in Wisconsin coneisted of a 12-year minimum
age no limitation on hours of work, no permit requirement
to mske it possible {o deteymine the actual age of 2 child,
and subsectionz which make presence at the work place no
proof that the child is “working.” In short, Wisconsin's
regilation of child labor in agriculiure adopted in 1960 Iooks
decidedly embryonic. It is mueh more like the original child
labor law of 1877 than like the mature body of child lapor
regulations which apply te other occopations today. We can
only hope that it will net take ag long for this embrye to
grow to maturity.

In Wiseonain, migrant children are eovered by the stats
cornpulsery edacation law and should be in zehool if they
are in the staté in spring or fall while the schools are in ses-
gion. Some growers have done excellently in seeing that the
local achool sceepts the children of their migrant workers.
In other places it is generally (though erroneously) believed
that the compulsary school law does not apply to migrant
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children, and local school officials turn them away. A law
was passed m 1961 which provides that school districts
operating summer schools will get the same =state aid that
is available in winber.** It is hoped that thizs finanecial awd
will atimulate the setting up of summer programs in school
districts to which miprant familiss come in summerz. An ex-
parimental poblic summer achool in Manitewoe County in
15640 and 1961 was highly suceessful.

On the whole, when we compare Wisconsin's protection
of miprant workers from low pay, long hours, and work at
100 early an age with protection afforded workers in other
pecupations, we can gee how short a distance Wisconsin hag
come in applying its protective standards to migrants,

Social insurance and public assistance in Wisconsin

Turning to other kinds of legisiation: in onemployment
compenzation, the exclusion of agricwlfure ia complete. In
workmen's compensation, it was eomplete until 1961, In
that ¥ear the Wigconsin Worlkmen’s Compensation Law was
amended to cover the farmer who employs six or more ag-
ricultural workers for 20 days or more in & year.’ This
should cover most migvants. It puts Wiseonsin into the
small provp of atates which effeetively inclode miprant ag-
ricultural sworkers in their worlonen's compensation laws
— only nine in number &t the end of 1981.4¢ The traditional
exclugion of agrieulture iy of conrse eniirely unjustified.
Ag g whele, agrienlinre is a highly hazardons aceupation;
probably only excavation and ronstruction rank abowe it in
accident rate. The new Wisconsin provision will atill leave
the typiral Wisconszin dairy farm ontside weorkmen’s com-
pensation, but it represents a big forwrard step, especially
for migrant farm workers.

Migrants in Wisconain are wvery largoly exeluded from
asgistanes programs avallable to other worlkers in case of
sickness or other misfortune, Remidemee requirements bhar
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help other than emergency help from county welfare de-
partments.

Migrant housing law

As mentioned above, Wiseonsin has tried sinee 1949 to
provide one kind of proteetion museh needed by migranis -——
namely, regulation of their housing. In that year the Siafe
Board of Health issued a zet of minimuom standards for mi-
grant lgbor earmpe under its general powera. A special mi-
grant eamp Iaw was passzed in 1951, alrenpgthened in 1957
and 1951.4 It appliss to camps honalng six or mare migrant
workers. The code sets minimum sfandards of apase per
persan, ventilatiom, toilet and washing facilities, water sup-
ply, sovorning waste disposal ete. Years of adueations]
work by sanifary inspectors hawe brought substantial pro-
gress, but general compliance iz giill lacking. Bome growers
continue to flout the regulations, which are now sompulsory.
Inspectors moat first locate the camps; some are zhill
sperated withoul application for the required certifizate or
eonditional perraif. In 1961 the State Board of Health certi-
fied 878 camps as meeting its minimuom sfandards and gave
conditional permits to 45 more to operate temporarily while
making the Improvements reguired. It estimated there were
another B0 to 100 ¢zmnpa not registered at all — presum-
gbly because the operators knew ther could not mweet the
Board’s atandarda, S0 even fn 1961 & visif to some of the
camps where migrants were living could startle the visitor
— the lving conditions were =so far below what one expects
to find in Wiseonsin today, Large familiss were crowded
into shacks with broken or no sereena on the windows, with
barely room for sompe double beds, often broken down, a
few nails on which to hang elothes, and a small kerosene
gtove. Cutside there were no raceptaclez for pgarbage and
the garbage was scattered about. The service building with
running hot and -eold water reguired by the code was often
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either lacking or out of order. In short, there wasz a long
way still te go in migrant housing.

In summary, much labor and social insurance legisla-
tion, both Faderal amd Wisconsin, exempts sgriculture in
whole or in part. Further, some legislation which seamns to
profect migranta does hot £if them very well and cannot be
afdegnately enforeed due to the peculizrities of the employ-
ment situztion of migrante, Finally, some gpecial legialation
needed becanse of their special zituation has been enached.
But this, too, is difticolt to enforce and compliance 1s prob-
ably far below the level achieved fur other workers.

Regulations for foreign migrants

I comparison with the body of legislation affecting do-
mestic migrant workers, consider briefly the regulations
governing the employment of foreign migrants brought to
this country under agreements with Mexico and the British
West Indics and the similar terms applying to migrants
who came to the mainland from Puerto Riec under the
atandard contract accepfed by the Commonwealth. Under
the agreement between Mexieo and the U3, A., contracta be-
tweoen the Medcoan migrants and thelr employers must be
made under the supervision of representutives of hoth
governments, and must normally he for not leas than eix
wacks, Work must be guaranteed for three-fourthe of the
workdays — 1.e., six days per week — borinning with the
day after the workers' arrival at the place of employment.
If work is not available, the Mexiean worker must be paid
what he arould have earned had he worked the pusranteed
number of days. Further, subsistance (three meals per day}
mnet be fornished at no coet to the worker whenever he ia
not afferded the cpporbinity to work 84 hours or more in »
two-week period, at the rate of one day's subsistence for
each eight hours or fraction thereof that employment offer-
ed ig leee than 64 houra. Records of houve wrorked and esarn-
ing= must be kept, So, his average honrly earnings are avail-
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able for pse in computing the amount due a Mexican worker
when the days of work are short. Wage rates must be not
less than those prevailing for domestic workers doing simi-
lar work.t

The ermployer of Mexican nationals must furnish work-
menr's corapensation insuranee at no cost to the worker
sgnd non-oseeupational aecident and haalih insurance must he
available i a reagonable ecst to he paid by the workera.
Housing and transporiaiion are regulated, with detailed
minimum standardz specified.m

Very similar regulations apply io other foreign migranta
and to those Puerts Ricans who are under the standard con-
tract.

While up to 1962 the "prevailing wage"” standard may
have done little for the foreign migrant, the other ifems in
thexs agreements provided real protections sadly lacking
for domestic migranis. Aa noted abeve, few states include
agriculiure under workmen's compensation. Only one state,
California, reguires any provision of non-oecupaticonal
health insurance for farm employees®™ — even with the
worker paying for it, Honging and tranaportation are prob-
ably much better regulated for forelgn migrants than for
Americans — even in Wisconsin, Mnst important, perhaps,
iz the work-puarantee given foreipn migranfs., We don't
know bow many days of work Texas Mexicans [ose in Wis-
eonsin becanse of bad weather or beecsuge the erop is not
ready to pick or what-nof. This is somethinpy which greatly
needs investigation, We do know that there is no guarantee
of work or pay or subsistenee to proteet them sa “braceros™
are protected when they lore earnings for theae reagons.
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Why Have Migrants Shared
So Little In Labor's Gains ?

Witk all the active concern for migrants in 50 many dif-
ferent groups, why do the reaulie look 80 mesger? Why is
their standard of living so fay below that of other workera
in Wisconsin ae well aa elsewhere? Why do they seem to be
losing in termsz of annual income and daily or hourly earm-
nga, a loga not offset by pains of other kinds? There is no
gne answar to these questions; a few explanations may he
indieated.

Ome explanztion lies in the traditional American helief,
still atrong, that agricalture iz 'different™; so farm workers
do not need and farmers eannot and sheuld net be expected
to provide the wages, hours, and working conditions now
regarded as minimal! decency standards in the rest of the
econoray. For example, it is generally believed that, because
of ita highly seasonal nature, houra of labor in agrienlfure
cannot pogsibly be limited in any way, and farmers cannot
be expected to pay time and a half for overtime. 1t iz ax-
ened that aprienltyre iz inevitably highly seasonal and
farmerz eannot possibly ztshilize eomployment. How these
seasonal warlkers live the rest of the year iz not the farmerg’
buziness. Becanse farm work is oot of doors, it is belisved
that it can’t hurt ¢hildren, howevar Foung, or whatever the
length of thetr working day.

Closely related to these assumptions about agricalture
iz tha view that farmers have not shared in American proa-
perity. Their own "wages'' or over-all earnings are too low
to permit them te absorb the additional labor cost which
higher wages and better comditiona for their migrant work-
ers would entail. In 3 highly compelifive seetor of the
economy, it iz said the farmers cannot pass on added costs
to the consumer. And znyway, if they could and ralsed the
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priee of foad, wouldn't that hurt morve people than it would
help?
Naxt eongider that migrants are not year-aronnd rezidents
n Wiseonsin (or any other state}. They stay cnly a few
months in the state, often only a few weeks in a locality. So
there iz a strong reluctance to accept respongibilify for
tham — 1o spend money, private or publie, on their behalf.
Many farmers strongly resent being required fo build ade-
guate houeing, beranse it will be ueed for only a ghort time
eseh yenr. Many taxpayers are reluctant to see public money
spent to give education to migrant children. This applies
whethey it iy apent to enlarge school facilities to make room
for mipzrant children for a few weeks in spring and fall; or
to set wp summer school programs by which they can make
up somewhat for their broken and shortened winter school-
ing. Texas should provide their schooling; why should Wis-
consin f Similarly there is résistance to epending money for
relief or medical ssaistanee for migrants in need. They are
non-residents, why not just ship them home? In ghort, many
farmers and many taxpayers think that somehow we ought
£ be able to bring {rom Texas just “hands™ to harvest or
cultivate the crops — oot whole people, who bring their
childven along too, with all the various needy these farily
groups involre,

Actually, just becanuse they are migrantes they need apecizl
services that residents den't need or perhaps even want —
things that coet money, private or publie, probably both.
For exampls, if the wotnen are to work in the fields, as they
natorally want to with wages so low, what about the bahies
and young children?® There should be day-care centors for
them and summar zchools for the alightly clder children, as
already suggested. 4nd what ahont health services? Foreign
governments require a health insurance program for work-
ers coming to the TLR. Local hoapitzis in Wisconsin, left
with the unpaid bills of migrants who became giek here,
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gre beginning to think some such insuracce should be re-
quired for domestc migrants, Who should pay for all thia?

And migranta nead special government regulations, just
becange they ave miprants. Regulation of the trocks snd
buzes in which crew leaders transport them from Te=mas.
There is regulation now by the Interstate Commerce Com-
mizgion, but not enough money to eniforce it. Tt should be
supplemented by Wisconain regulation as is beginning to
be done in some states, Then regulation of the houging pro-
vidad for migrants iz abgolutely essential. In Wizeonsin (as
described abovel we have done relatively well on this.
But it iz hard fo convince some users of migrants, and
sorme other peopls, too, that government should =zpend
money to enforce regulation of migrant housing, and thus
add to the farmer’s costs, too. They ask whether all Wia-
eongin residents have runming hot water and showers and
laundry facilities. Aren't these “do-gooders’ pampering the
Texas Mexicans who “never had it =o good” at home?

S0 muéh for attitudes and opinions. Wexi consider the
economics of the sitnation. At firet it sepems sorprising that
market forees do not operate to Lring wages and working
eonditioms in sensongl agriculture somewhere neav thoge
which prevail in other segments of the Wisconsin economy.
This preat disparity could not continue without the miprant
workers from Texzags, Wiseonsin residents do not work for
these wagea or under these conditions. Why do Texas work-
erag come 20 far to get 30 little? The short answer ig: they
arz better off than if they stoyed at hoina. The averape
hourly wage in sgriculfure in Texas in 1960 was T0¢ pet
hour; in Wisconsin it was 8645 About 100,000 Texas Mexi-
cang left their state in 1980 to do seasomnal work in the
Narth and West.* And why did wages stay go low in Texas?
Tt seems clear that farm labor wages in Texas were held
down by the anmal fmportation of Mexican Naticnals, In
1560, 103,700 foreign-boin workers worked in Texas. ™
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This arrangenient for importing Mexican workers is em-
bodied 1n Publie Law 7B. This provides for a treaty with
Mexics whish is supposed to protect both Mexdean and
American workers., Under the treaty, Mexican natiomals
widst be paid the "prevailing wage for comparable agrieul-
tural work in the area’ and they may be brought in onfy if
adequate domestic labor is not available. How ig a domestic
labor shortage determined? Up to 1261 the description giv-
en in the report of the President’s Commiaaion on Migratory
Labor 10 yeara earlier seemed still valid ;

“Fara employers meet in advance of the senson ond de-
cide o the wage they dntend do pay. . . .. Whether the wape
cgreed upon 1z suffictent to atiraet the labor supply needed
iz apparenily not usuelly considered an tmporbant foctor in
making the decision

If the domestic supply was not adeguate at the wages
growers were offering, then the Employment Service un-
der Public Law 78 certified 1o a labor shortage and Mexiean
nationals were brought in to meet the labor demand. Thus
farmers, in setiing a wage for seasonal werk, could ipnore
the good ¢ld eeonomic law of demand and supply, becanse
the statute in effect provided an unlirnited supply of senson-
al labor at whetaver price the farmers set. As Secretary of
Labor Goldberg testified in June 1961 at & Senate Commit-
tee hearing: Deomestie migrants “are foresd to compete,
as are no other workars in the country, with a Izrge hody of
foreign workerz brought into the country vearly with the
epproval of the National Government and under condifions
whick conid hardly be more affectively designed to add ®o
the deprezsed econommic condition of these domestic work-
ers" .

New attempts are being made in 1562 to limit the im-
portation of Mexican "braeercs™ by a move rigorous inter-
pretation of the wording of Public Law 78 and the treaty
with Mexieo.® How effective the new procedures will prove
remiaing to be asen.
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Though Wiseonsin in recent veara has ugad rejatively fow
foreign workers, the nombers broupght inte the TLR. to in-
erease the farm labor supply elsewhere, especially in Texas,
chviously affected the situalion here Texan Mexicans came
North to work beeaunse the wages and other conditions,
though low by Wisconsin standarda, were better than they
could get in Texas,

Ironically, as described earlier in this essay, the Mexican
nationals, in fact all foreign miprants, are protected by
certain “fringe benefits,” incliding a wark puarantes,
which are not required for American migrants. So working
in Texas, at lower wages than prevailed for similar agri-
cultural work In Wiseonsin, these foreisn migrants perhaps
were actually befier off than the domestic migrants who
come o Wiscensin from Texas to try to improve their con-
dition.

Why has legisfation, state or Federal, done ap little to
improve the condition of American migrants working in
agriculiure? Perhaps the bazic difficulty lies in the charae-
ter of the prevailing employer-employee relation. This rela-
tion can be described as casuazl, zhort time, diserganized,
mnatructured, and preindunstrial. However deacribed. it ia
so out of date in modern mdustrial Armeries that conven-
tignal protective labor and soceial insurance laws just don't
geern to fit. And the atbempis to devise more appropriate
laws or regulatiens have not been very suecessful,

When Carey MeWilliarms wrote abont the large-seals nse
of migrants in Californiz agriculture years ago, he called
his book by the arresting title “Factories in the Fields.” But
actually, axcept for the size of the work foree, the elements
of industrial organization Implieit in the word factory were
almoat entirely’ lacking. If the fruit and vegefable fields
resembled factories, it was the factories of the very eariy
180%’s, not the Tactories of the twentieth century, In Wis-
eonain, though farms using migrants have net reached the
gige found in California, many of them ean alee be called
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factories, if only the number of workers employed is con-
sidered. But the industrial organization or discipline which
prevails today in manufacturing, or other kinds of non-
agricultural economic activity, is almost eompletely lacking.
Thiz ereates baffling proklems in applying povarnment
protection to these workers.

In the first place, a protective labor law asaumes a krowen
employer to be responsible for cbeerving ite provigions. In
the same way a social insurance law assumes & brows em-
ploper to pay his required tax or premium and to dednet and
pay Iin the employee's tax, if any. Yet in the ose of migrant
labor in Wisconain (aa elsewhere} it is not always clear who
the employer is. Iz it the farmex on whose land the migrants
work? Iz it the erow lender who brought thern from Texas
znd who may be paid a lump sum which he distributes
among the crew? Op ig it the canning or other processing
company which provides workers to cultivate or harvest the
crop which it hae contracted to buy? Ov iz there pozsibhly no
employer at all, as some of the farmers who grow eneum-
bers in Wigeonsin allege? For years, the eueumber pickers'
pay has been B0% of the price which the processor pays for
the encombers. This, according to some growers, malkes the
piekers not employees, but “independent comtractors.”

Protective labor laws azsume not only known employers,
but zlso Jmown etnployees. Tt ia the emplovee who must be
paid not less than the minfmum wage {(perhaps with time
and a half for overtime). Himilarly a child labor law a=-
sumes & child who asks to be an emplogee. Tt then puts the
rosponaibility on the employer to zasure himgelf that the
child iz not too young to be legally employed at the given
Job, or, if old enough, works only the permitted hours. For
the most part social insurance laws, too, apply to ewi-
ployees,™ and make their emplogers responsible for paying
taxea on their hehalf,

But where migranta work in agrienlturs in Wiseonsin and
elsewhere, the growers frequently allege that they really do
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not kmow just who are their employees. Presence at the
workplace, they say, cannot be used as evidence of employ-
ment. In cherry pieking, for exampls, the grower pays by
the pai! and makes no atternpt to determine who actually
filled it. WHES describes the arrangement in this way:

In the eherey haswest | | | family seembers work together
ws ¢ unit pnd one payntent {3 made aoeh week to the family
head for the iotal poails picked by the enlire family’ s

Wisconsin cherry growers frequently declare that those
who are In the orehard are nol necezsavily emplovees.
Texaz Mexicans want their children with them. They often
take even the bablea into the orchard — whom would they
leave them with in the camp, anyway?! Further, we are
told we must not szsume the women are worldng all the
time; they take time aut to nurse their babies, slc. And you
ean't tell about the children; gome may not work ab all;
moeat don't work as long a8 their parents. As for the hours
worked, even the men, we are told, sat their own hours.
Many of them start at daybreak and work till dark to earn
as much ag possible; others choose to lmock off at noen.
There is no set starting time and no guitting time.

At g Henpte hegring in Jume 19681 the executive secretary
of “Michigan Field Crops,’” an assoeciation of growers, gave
a gimilar description of how Texas Mexicans work. He aaid
their foreign workers were paid by the hour and super-
viged in groupe of 25. But domestic migrants, he deelared,
could not be paid on an honrly basia, and he explained why:

Tt Fust iz wot poseible, he paid, fo pay family fype labor
wunsuperviced by the howr. ¥ou have no idea how fhey work.
You do wot know Row many there are — hoie many in the
Tield, when they storf end when they stop. . . . aome of
fhem cave yownger people, some wonten, gowe of whom dre
old people wito do not want fo work ol day or senraf work
all day, but can sontribute something to the fomily come™.
He concluded that if they had to pay domestic migrants on
an hourly basls “we could wot employ them — thaet i afl™.o
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Any other employer of hundreds o even dozens of work-
ers would think it impossible to run hiz business that way.
Even if he pays wages on a piece-rabe bagis, he pays to in-
dividualg and thinks it necessary to keep track of their
hours of worl. He lknowsa that children must not be per-
mitted to work {f they are helow a given age. He objects to
the presence of non-workers or quasi-workers in the work-
place. He recopnizes the necceaity of having supervisors
who keep track of what ig poing on. The worlars are check-
ed in and out, by time clock or otherwize, and the houra
between are sssurmed to be hours of work,

In the preceding gection of thiz paper, some of the effects
of this unstrectured employment relation were indicated.
This lack of stracture i3 to large extent responsible for the
unsafisfactory character of Wiseonsin's agrieultural child
labor order and for the probable fallure to collect QASDT
tax from over half the domestie migrants in the TLE. Fur-
ther it stiould be noted that where, a8 in cherry picking for
example, the wage is paid fo the head of the family for the
work of the whole famiiy, the enforecement of an hourly
minimum wage for each individual worker is actually im-
possible, What difficulties are created in providop work-
men's compensation will come to Lght in Wiaconsin
when the new law takes effect. In view of the uncer-
tainties as to who is the employer of the migrant in a given
gituntion, there will undoubtedly be questions as to who
should buy the required Insuranee. If a4 rhild is injursd in
the field or orchard, a gquestion may well arize as to whether
or not the secident oecurred “fin the course of employment”
and heénee whether it i3 or is not cormnpenzable.

It js really immaterial whethar the lack of structure or
the diverse and confusing forms of the employment rela-
tion are dus o the desirez of the waorlers or the growers.
It may be true, as prowers often allege, that Texas Mexi-
cang, or at least zome of them, like Lo be free to start and
quit work when they choose and to have their children in
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the fields with them, whether they work or not, But it is
alzo true that the farmers who need and use migrants have
largely failed to amsume the respongibilitier assumed by
amployers in other segments of the economy. Further it
geerns clear that they have not provided wages or working
or living conditions whish Wigeonsin residenis will accept.
That is why they have o turn to migrants. Strong publie
gentiment has developed for povernmoent action on behalf of
thess migrants, because they do not seem able to seeure
improvement in their conditions by their owm efforts. But
it appears that effective government action will not be pos-
gible withent better atructuring of the employment reletion
in the kind of apgricultute which uses migrant labor. Wo
nesd some elarification of Jaw and faet azs to whe employs
whom, For protective labor legisglation and social insurance
laws can only function by putting certain respongibilities on
Imewn emplovers in relation to thelr known employess,
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Conclusion

From the point of view of its organization, or the rela-
tion of its workerz to its employers, agrienltvre ia perhaps
going through a transitional period between what in manu-
fackuring was called the “handicraft stage” and the “iac-
tory stage.” In England and to some extent in the U.S,, this
transition in manufacturing was 2 period of confuszion and
of worsening conditions for the workers.® Parhaps some-
thing analogous is happening In dmerican agriculture to-
day.

Agriculture in the T1.8. is far advanced in technolpey. Tn
faet it has in recent years moved much faster in mechanizs-
tion and increased productivity thap any other segment of
the economy. But some erops siill need hand laber, azpacial-
Ir in harvesting. It is helieved in Wisconsin that reeidents
of the state will not do that kind of back-hreaking “stoop
labor.” Perhaps they wouid, if wages were more nearly
compareble {0 wages in non-agricultnrel work. But be-
lieving as they do, Wizeonsin feod procesgors and farmery
kave contrived in verious ways to securs a semzonal Jabor
force willing to do *stoop labor™ at wages and under con-
diticris well below thoas prevailing in other sepgments of the
economy, The domeztie migrants invoived do hob number
more than about 12,000 in Wisconsin; about half a million
in the U.8. aa a whole. Perhape the miracles of technology
will ghrink these figures rather rapidly in the near future.
But as of 1961 the number waa large enough W cause con-
cern In those who ke to think of the T7.8. as an “affluent
sociely.” And if most of these “stoop laber” jobs do dis-
appear in the next few decades, they will leave behind an
ugly residus of children grown into adulle with ac little
education that they will be unable o fanetion in the modern
ECONOITIY.

Ag the President's Commisgion on Migratory Labor con-
cluded in 1951
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"The fasie . . . 18 job standards . . . . Public poliey snusl
encourage farm emyployers to build relioble jobe for relinbla
people, not &p maintain obsolete and intolerable standards.
The moanagement of our formsa must learn to do what mon-
agement fn induatry end commerae kave dorve. . . . We tiust
build toward an agriewliure that will vield o decent Ameri-
con income for vhese whe provide nbor™

A decade later, action still needs to be taken in Wisconain
az elzewhere to Implement that policy. We need laws and
repulations apecifically adapted fo the speeial problems in-
volved. If we seek to follow in “John R's” foolsieps, we
must try to find out mere about what is actually happening
and why. This should help ue devige more effactive povern-
ment action to batber the sondition of agrieultural migrants.
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Tew I0ATT (2) of the Wisconsih Statutes.
*Biennial Report of Wisrongin Tndustrial Compission for 1924.968,
38
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Wor the full wording of the opder see Blenntal Raport, op. i,
p. 39,
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tions, U5 Benate by LB Department of Health, Edveation and
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“Hired Farm Working Fovee of IS69 op. ot p 42 Table 27

TR Wiseonsin Feren Labor Progegs, 39581957 by Salick, Long
and Sorden, Appendix C, p. 15, published by VWisconsin Agricultur-
al Extenson, The University of Wisconstn.

“ae deseribed below, one small exeeprion sheudd be noted: the
Federal Sugar Act lirnits hours for children 14 to 16 years old to
elght per day, but it is doubtinl whether any attempt 15 nade to
enforce thiz Tle.

TEmployment and Bamings af Migrost Farm Workers n New
Yore Stote, Mew Tork Department of Labor, Fublicadon No.

© B-116, August 196D, p. § -

“Migratory Labor Hesrings Sub-Committes on Migratory Laber
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ang Their Familles. 1. 5, Dept. of Labor Bureay of Lahor Stand-
prds Bulletin 236, Decernber 1961,
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Standards, TI.S Department of Labor, 1960,
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“rhid: aee Art- 19 of the Agreemnent and Art. 2, Art, 3, Art. 7 of the
Standard Weork Contract.

83 lifornia Legislature Assemhbly, Bill 1663, 1861,

*Hired farm Workers in the 0.8, Bureau of Empioyment Securdty,
V.8 Department of Labor, June 1981, p. 25, (See also (LS. Depart-
ment of Apriculture, sgricultural Marketing Serviee releaze “Favm
Labeor,” January 10, 1961, p. 15).

“Ibid,, p. 30

*rhid., p. 37.

Wirtgraiory Labor in Admericen Ageionlture, 1951, po 59,

oHaaring June 12 and 13, 1861 befors Sub-{ommlttee of U5, Benate
(ommittee on Agriculture and Forestry, 5Tth Congress, 1et See.
yion, po 108,

¥ior a brief discuseion of thie see sbove, p. 26

#Thizs iz safd to be rare in Wisconsin — mare comnton in some othar
states,
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"OASD] now does make provision for the sell emploved — a
category singularly inapproptiate for miprant farm workers for
Eeveral rensolls.

“WMicrmtory Loebor dn Wisconsin Agriculiure 1959 — WSES, p. 13
"Hearlngs June 12 and 13, 1961 on Extension of Mexican Farm
Labor Programn before Sub-Coinmittee of U5, Senate Commitiee
on Agriculture and Foreatry, 87th Congress, 18t Session, o 95,

S Commons, John B, “Ametrican Shoemakers” i Lober and
Adminiatrotion.

*"Hepart of the President's Commbttes on Bligvatoyy Labor, 1851,
Migratery Labor in Americos dgvieultars, p. 24,
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